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Judgement

K.T. Sankaran, J.—The third respondent is a dealer registered under the Kerala
General Sales Tax Act, 1963 (for short, "the Act"). The appellant is a surety to
the third respondent and he executed exhibit P3 bond as directed by the sales
tax authorities under Rule 6 of the Kerala General Sales Tax Rules, 1963 ("the
Rules", for short). Exhibit P3 shows that the liability of the surety is to a tune of
Rs. 1 lakh. A sum of more than Rs. 23 lakhs is due from the third respondent as
sales tax arrears. Revenue recovery proceedings were initiated against the
appellant as well.

2. The writ petition was filed by the appellant herein praying for the following
reliefs:

(i) Issue a writ of certiorari or other appropriate writ, direction or order calling for
the records leading to exhibit P5 demand notice and quashing the same;

(ii) Issue a writ of mandamus or other appropriate writ, direction or order
directing the first and second respondents to abstain from enforcing any demand
against the petitioner beyond one half of the tax assessed on the third
respondent for the relevant year of registration certified in exhibit P2 or the sum
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assured in exhibit P3, whichever is less;

(iii) pronounce that the assessing authority has to issue demand notice to the
guarantors for the sum assured before proceeding to enforce the contract of
guarantee by opting Revenue Recovery Act; and

(iv) issue such other writ, direction or order as this honourable court may deem
fit and proper on the facts and in the circumstances of the case and to allow this
original petition with the petitioner''s costs.

3. Rule 6 of the KGST Rules reads as follows:

6. Security to be furnished by certain dealers.--(1) Where the assessing authority
is of the opinion that a dealer who has applied for registration or has been
registered or has applied for renewal of registration should furnish security or
additional security for the proper payment of the tax payable by him, the said
authority, may direct him in writing to furnish, within such time as may be fixed
by the said authority security for an amount, not exceeding one half of the tax
payable on the turnover of the dealer for the year as estimated by it or three
months compounded amount in the case of dealers who have opted to pay tax u/
s 7. In making such estimate the said authority shall take into account the
taxable turnover of the dealer, if any, during the preceding year, the trend of
business at the time the estimate is made, the nature of the goods dealt in by
him and such other factors as may, in the opinion of the said authority, assist it
in making a proper estimate.

(2) Such security may be furnished by the dealer in any of the following ways,
namely:

(a) by depositing as security in the Government treasury the amount fixed by the
said authority; or

(b) by depositing with the said authority Government securities for the amount
fixed by the said authority; or

(c) by depositing security amount in the post office savings bank and pledging
the pass book to and depositing it with the said authority; or

(d) by furnishing to the said authority a guarantee from a bank, approved in this
behalf by the said authority, agreeing to pay to the State Government, on
demand, the amount of security fixed by the said authority; or

(e) by furnishing two sureties acceptable to the said authority by executing a
security bond for such amount in form 6.

(f) by a bond prescribed under Rule 42 for the amount fixed by the said authority
in form No. 39 duly registered along with title, possession and valuation
certificates obtained from the Tahsildar concerned and the value of property shall
not be lower than the amount, shown in the bond.

Explanation.--In the case of security furnished in form No. 6, surety must be
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solvent enough for the amount assured.

(3) The security furnished shall be maintained in full so long as the registration
certificate continues to be in force and may in the event of default of payment of
any tax be liable to adjustment towards such tax after due intimation.

The contention of the appellant is that going by Rule 6(1) of the Rules, his
liability would not exceed one-half of the tax payable on the turnover of the
dealer for the year in question or Rs. 1 lakh, whichever is less. The learned single
judge rejected this contention and held that the liability of the appellant is as per
exhibit P3 bond and that the security bond shall remain in force so long as the
registration certificate continues to be in force as contemplated in Rule 6(3) of
the Rules.

4. Rule 6(1) applies where the assessing authority is of the opinion that a dealer
who has applied for registration or has been registered or has applied for renewal
of registration should furnish security or additional security for the proper
payment of tax. Such security is to be given for the amount not exceeding one-
half of the tax payable on the turnover of the dealer for the year as estimated by
the authority. Security is to be furnished in the manner provided in Sub-rule (2)
of Rule 6. Exhibit P3 is a bond which comes under Sub-rule (2)(e) of Rule 6. So
far as the surety is concerned, he need not be heard by the authority while fixing
the amount under Rule 6(1). At the stage of fixing the amount under Rule 6(1),
surety does not come into the picture at all. His liability arises under the bond
and it has no reference or relevance to Rule 6(1). Once a bond is executed, as
per Rule 6(3) such security shall remain in force till the registration certificate
continues to be in force and it can be enforced in the event of default of payment
of tax by the dealer registered under the Act. A surety is not entitled to question
the correctness or otherwise of a direction issued under Rule 6(1) to the dealer,
when proceedings are initiated ''against the surety. A proceeding under Rule 6(1)
is between the sales tax authority and the dealer. Surety of the dealer has no
role in the proceedings under Rule 6(1).

5. The contention of the appellant that his liability is to be fixed taking into
account the liability of the dealer is without substance and it is against Rule 6(2)
of the Rules. The learned single judge was perfectly justified in dismissing the
writ petition. The appellant is not entitled to any relief in this writ appeal.

The writ appeal fails and it is dismissed.
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