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Judgement

Jaswant Singh, J

1. Through the instant common order, bunch*(102 mentioned at the footnote of
the judgment) of Civil Writ Petitions, involving identical issue are disposed of. The
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Petitioners are registered under Central/State Goods and Services Tax Act, 2017
and seeking direction under Article 226 of Constitution of India to Respondents to
permit carry forward of unutilized CENVAT credit of duty paid under Central
Excise Act, 1944 and Input Tax Credit (for short 'ITC') of VAT paid under PVAT
Act, 2005 or HVAT Act, 2003 which could not be carry forwarded on account of
non-filing or incorrect filing of prescribed statutory Form i.e. TRAN-1 by the
stipulated last date i.e. 27.12.2017.

2. The Petitioners are registered with Respondent department under Central/
State Goods and Services Tax Act, 2017 (for short 'CGST Act, 2017'). The
Petitioners were registered under erstwhile Punjab VAT Act, 2005 or Haryana VAT
Act, 2003 and/or Central Excise Act, 1944. The registered persons upon
enforcement of GST regime on the appointed date i.e. 1.7.2017 were either
having stock of inputs and capital goods which had already suffered duty under
erstwhile Taxation Statutes or they were having unutilized CENVAT credit accrued
under Central Excise Act, 1944 or Input Tax Credit accrued under State VAT Act.
As per Section 140 of the CGST Act, 2017 registered persons are eligible to carry
forward unutilized CENVAT credit and credit of duties/taxes paid on inputs/capital
goods lying in stock. No time limit was prescribed under Section 140 of the CGST
Act to carry forward unutilized credit, however under Rule 117 of the CGST
Rules, 2017 period of 90 days from appointed day i.e. 1.7.2017 was prescribed
which was extended from time to time and ultimately last date was fixed
27.12.2017. Due to one or another reason, Petitioners either could not load
prescribed form electronically or incorrect form was loaded which could not be
corrected within prescribed time. In this backdrop all the Petitions have come up
for consideration before us.

3. To sum up, on the introduction of GST w.e.f. 1.7.2017, Petitioners migrated
from VAT regime to GST regime. As per Section 140 of CGST Act, 2017 read with
Rule 117 of CGST Rules, 2017, every registered person was required to file
electronically FORM GST TRAN-1 with respect to unutilized input tax credit of
duties and taxes paid under erstwhile tax regime. As per Rule 120A of the CGST
Rules, 2017 registered person may revise his declaration once and submit
revised declaration within the time period specified in Rule 117, 118, 119 and
120 of CGST Rules, 2017.

4. From the perusal of record and arguments of counsel for both sides, we find
that there are two types of cases namely (i) registered persons who did/could
not file TRAN-1 by 27.12.2017 and have no evidence of attempt to load TRAN-1
(ii) registered persons loaded TRAN-1 by 27.12.2017 but there is mistake and
they want to revise already loaded TRAN-1.

5. Counsel for the Petitioners contended that there were so many reasons for
non-filing of TRAN-I by 27.12.2017 which included press release showing last
date 31.12.2017, availability of utilities to upload TRAN-I in September' 2017
instead of July' 2017, heavy load upon accountants who were having number of
assesses, lack of proper knowledge of computer system, complexity in filling
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different columns of TRAN-I etc. On the question of incorrect loading of TRAN-I,
it is common argument of all the counsel that people dealing with filing TRAN-I
electronically are not well conversant with electronic system and on account of
multiple columns mistake occurred which was unintentional.

The Petitioners further contended that unutilized CENVAT/ITC of duty/tax paid
under Central Excise Act/VAT Act is vested right of Petitioners which cannot be
washed away and any contrary interpretation would amount to violation of Article
14 as well 3000A of Constitution of India. It would further amount to double
taxation which cannot be permitted in any taxation regime. The Petitioners prior
to July' 2017 were duly registered with tax authorities under Central Excise Act,
Finance Act, 1994 (Service Tax) and/or State VAT Act and Respondent-
department has complete record of unutilized CENVAT/ITC thus department has
no authority to deny credit on technical or procedural grounds. An assessee is
entitled to ITC of GST paid on inputs/capital goods purchased after 01.07.2017
so there is no logic to deny ITC of duty/tax paid under old taxation regime.

On the question of incorrect filing of TRAN-I, it was contended that Respondent
permitted registered persons to file TRAN-I by extending time upto 31.03.2019
who submitted evidence of attempt to load TRAN-I by 27.12.2017, thus there is
no reason to deny same opportunity to those persons who filed incorrect TRAN-I.
The department is entitled to raise demand in case any person has carry
forwarded ITC in excess of its entitlement, thus there seems no reason to deny
registered person to revise its TRAN-I if he has succeeded to carry forward less
amount of credit.

The Petitioners in alternative contended that no Section or Rule of CGST Act,
2017 provides that unutilized ITC would lapse, if TRAN-I is not filed by due date
thus, refund in cash may be sanctioned in terms of proviso to Section 142(3) of
CGST Act, 2017 if it is held that Petitioners are not entitled to carry forward ITC
because they failed to file TRAN-I by 27.12.2017.

6. Counsel for the Respondent contended that Government time to time
extended period to load TRAN-I and it was mistake on the part of Petitioners who
did not attempt to load by 27.12.2017. Government has permitted all those
registered persons to file TRAN-I by 31.03.2019 who furnished evidence of
attempt to load TRAN-I upto 27.12.2017. There would be no end if Petitioners
are permitted to load TRAN-I at this stage. The Petitioners cannot take excuse of
technical glitches because they did not attempt to load TRAN-I by 27.12.2019.
Hon'ble Gujrat High Court in the case of Willowood Chemicals Pvt. Ltd. Vs. Union
of India 2018(19) G.S.T.L. 228 (Guj.) has upheld vires of Rule 117 of CGST
Rules, 2017 and present Petitioners are not assailing vires of Rule 117 of CGST
Rules, thus they are not entitled to any relief.

On the question of incorrect filing of TRAN-I, it was contended that one
opportunity was granted to registered persons to revise TRAN-I, however present
Petitioner failed to file revise TRAN-I by last date prescribed under Rule 120A of
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CGST Rules, 2017.

7. Before dealing with present controversy, it would be useful to look at relevant
provisions of CGST Act, 2017 and rules made thereunder. The relevant provisions
are extracted below:

Section 140. Transitional arrangements for input tax credit. (1) A registered
person, other than a person opting to pay tax under section 10, shall be entitled
to take, in his electronic credit ledger, the amount of CENVAT credit carried
forward in the return relating to the period ending with the day immediately
preceding the appointed day, furnished by him under the existing law in such
manner as may be prescribed:

Provided that the registered person shall not be allowed to take credit in the
following circumstances, namely:-

(i) where the said amount of credit is not admissible as input tax credit under
this Act; or

(ii) where he has not furnished all the returns required under the existing law for
the period of six months immediately preceding the appointed date; or

(iii) where the said amount of credit relates to goods manufactured and cleared
under such exemption notifications as are notified by the Government.

(2) A registered person, other than a person opting to pay tax under section 10,
shall be entitled to take, in his electronic credit ledger, credit of the unavailed
CENVAT credit in respect of capital goods, not carried forward in a return,
furnished under the existing law by him, for the period ending with the day
immediately preceding the appointed day in such manner as may be prescribed:

Provided that the registered person shall not be allowed to take credit unless the
said credit was admissible as CENVAT credit under the existing law and is also
admissible as input tax credit under this Act.

Explanation.- For the purposes of this sub-section, the expression "unavailed
CENVAT credit" means the amount that remains after subtracting the amount of
CENVAT credit already availed in respect of capital goods by the taxable person
under the existing law from the aggregate amount of CENVAT credit to which the
said person was entitled in respect of the said capital goods under the existing
law.

(3) A registered person, who was not liable to be registered under the existing
law, or who was engaged in the manufacture of exempted goods or provision of
exempted services, or who was providing works contract service and was availing
of the benefit of notification No. 26/2012-Service Tax, dated the 20th June, 2012
or a first stage dealer or a second stage dealer or a registered importer or a
depot of a manufacturer, shall be entitled to take, in his electronic credit ledger,
credit of eligible duties in respect of inputs held in stock and inputs contained in
semi-finished or finished goods held in stock on the appointed day subject to the
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following conditions, namely:-

(i) such inputs or goods are used or intended to be used for making taxable
supplies under this Act;

(ii) the said registered person is eligible for input tax credit on such inputs under
this Act;

(iii) the said registered person is in possession of invoice or other prescribed
documents evidencing payment of duty under the existing law in respect of such
inputs;

(iv) such invoices or other prescribed documents were issued not earlier than
twelve months immediately preceding the appointed day; and

(v) the supplier of services is not eligible for any abatement under this Act:

Provided that where a registered person, other than a manufacturer or a supplier
of services, is not in possession of an invoice or any other documents evidencing
payment of duty in respect of inputs, then, such registered person shall, subject
to such conditions, limitations and safeguards as may be prescribed, including
that the said taxable person shall pass on the benefit of such credit by way of
reduced prices to the recipient, be allowed to take credit at such rate and in such
manner as may be prescribed.

(4) A registered person, who was engaged in the manufacture of taxable as well
as exempted goods under the Central Excise Act, 1944 (1 of 1944) or provision
of taxable as well as exempted services under Chapter V of the Finance Act,
1994( 32 of 1994), but which are liable to tax under this Act, shall be entitled to
take, in his electronic credit ledger,-

(a) the amount of CENVAT credit carried forward in a return furnished under the
existing law by him in accordance with the provisions of sub-section (1); and

(b) the amount of CENVAT credit of eligible duties in respect of inputs held in
stock and inputs contained in semi-finished or finished goods held in stock on the
appointed day, relating to such exempted goods or services, in accordance with
the provisions of Sub-Section (3).

(5) A registered person shall be entitled to take, in his electronic credit ledger,
credit of eligible duties and taxes in respect of inputs or input services received
on or after the appointed day but the duty or tax in respect of which has been
paid by the supplier under the existing law, subject to the condition that the
invoice or any other duty or tax paying document of the same was recorded in
the books of account of such person within a period of thirty days from the
appointed day:

Provided that the period of thirty days may, on sufficient cause being shown, be
extended by the Commissioner for a further period not exceeding thirty days:

Provided further that said registered person shall furnish a statement, in such
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manner as may be prescribed, in respect of credit that has been taken under this
sub-section.

(6) A registered person, who was either paying tax at a fixed rate or paying a
fixed amount in lieu of the tax payable under the existing law shall be entitled to
take, in his electronic credit ledger, credit of eligible duties in respect of inputs
held in stock and inputs contained in semi-finished or finished goods held in
stock on the appointed day subject to the following conditions, namely:-

(i) such inputs or goods are used or intended to be used for making taxable
supplies under this Act;

(ii) the said registered person is not paying tax under section 10;

(iii) the said registered person is eligible for input tax credit on such inputs under
this Act;

(iv) the said registered person is in possession of invoice or other prescribed
documents evidencing payment of duty under the existing law in respect of
inputs; and

(v) such invoices or other prescribed documents were issued not earlier than
twelve months immediately preceding the appointed day.

(7) Notwithstanding anything to the contrary contained in this Act, the input tax
credit on account of any services received prior to the appointed day by an Input
Service Distributor shall be eligible for distribution as credit under this Act even if
the invoices relating to such services are received on or after the appointed day.

(8) Where a registered person having centralised registration under the existing
law has obtained a registration under this Act, such person shall be allowed to
take, in his electronic credit ledger, credit of the amount of CENVAT credit carried
forward in a return, furnished under the existing law by him, in respect of the
period ending with the day immediately preceding the appointed day in such
manner as may be prescribed:

Provided that if the registered person furnishes his return for the period ending
with the day immediately preceding the appointed day within three months of
the appointed day, such credit shall be allowed subject to the condition that the
said return is either an original return or a revised return where the credit has
been reduced from that claimed earlier:

Provided further that the registered person shall not be allowed to take credit
unless the said amount is admissible as input tax credit under this Act:

Provided also that such credit may be transferred to any of the registered
persons having the same Permanent Account Number for which the centralised
registration was obtained under the existing law.

(9) Where any CENVAT credit availed for the input services provided under the
existing law has been reversed due to non-payment of the consideration within a
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period of three months, such credit can be reclaimed subject to the condition
that the registered person has made the payment of the consideration for that
supply of services within a period of three months from the appointed day.

(10) The amount of credit under sub-sections (3), (4) and (6) shall be calculated
in such manner as may be prescribed.

Explanation 1.- For the purposes of sub-sections (3), (4) and

(6), the expression "eligible duties" means-

(i) the additional duty of excise leviable under section 3 of the Additional Duties
of Excise (Goods of Special Importance) Act, 1957;

(ii) the additional duty leviable under sub-section (1) of section 3 of the Customs
Tariff Act, 1975 (58 of 1957);

(iii) the additional duty leviable under sub-section (5) of section 3 of the Customs
Tariff Act, 1975 (51 of 1975);

(iv) the additional duty of excise leviable under section 3 of the Additional Duties
of Excise (Textile and Textile Articles) Act, 1978 (40 of 1978);

(v) the duty of excise specified in the First Schedule to the Central Excise Tariff
Act, 1985 (5 of 1986);

(vi) the duty of excise specified in the Second Schedule to the Central Excise
Tariff Act, 1985 ( 5 of 1986); and

(vii) the National Calamity Contingent Duty leviable under section 136 of the
Finance Act, 2001 (14 of 2001), in respect of inputs held in stock and inputs
contained in semi-finished or finished goods held in stock on the appointed day.

Explanation 2.- For the purposes of sub-section (5), the expression "eligible
duties and taxes" means-

(i) the additional duty of excise leviable under section 3 of the Additional Duties
of Excise (Goods of Special Importance) Act, 1957 (58 of 1957);

(ii) the additional duty leviable under sub-section (1) of section 3 of the Customs
Tariff Act, 1975 (51 of 1975);

(iii) the additional duty leviable under sub-section (5) of section 3 of the Customs
Tariff Act, 1975 (51 of 1975);

(iv) the additional duty of excise leviable under section 3 of the Additional Duties
of Excise (Textile and Textile Articles) Act, 1978 (40 of 1978);

(v) the duty of excise specified in the First Schedule to the Central Excise Tariff
Act, 1985 (5 of 1986);

(vi) the duty of excise specified in the Second Schedule to the Central Excise
Tariff Act, 1985 (5 of 1986);
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(vii) the National Calamity Contingent Duty leviable under section 136 of the
Finance Act, 2001 (14 of 2001); and

(viii) the service tax leviable under section 66B of the Finance Act, 1994 (32 of
1994), in respect of inputs and input services received on or after the appointed
day.

Section 142. Miscellaneous transitional provisions.- (1) Where any goods on
which duty, if any, had been paid under the existing law at the time of removal
thereof, not being earlier than six months prior to the appointed day, are
returned to any place of business on or after the appointed day, the registered
person shall be eligible for refund of the duty paid under the existing law where
such goods are returned by a person, other than a registered person, to the said
place of business within a period of six months from the appointed day and such
goods are identifiable to the satisfaction of the proper officer:

Provided that if the said goods are returned by a registered person, the return of
such goods shall be deemed to be a supply.

(2) (a) where, in pursuance of a contract entered into prior to the appointed day,
the price of any goods or services or both is revised upwards on or after the
appointed day, the registered person who had removed or provided such goods
or services or both shall issue to the recipient a supplementary invoice or debit
note, containing such particulars as may be prescribed, within thirty days of such
price revision and for the purposes of this Act such supplementary invoice or
debit note shall be deemed to have been issued in respect of an outward supply
made under this Act;

(b) where, in pursuance of a contract entered into prior to the appointed day, the
price of any goods or services or both is revised downwards on or after the
appointed day, the registered person who had removed or provided such goods
or services or both may issue to the recipient a credit note, containing such
particulars as may be prescribed, within thirty days of such price revision and for
the purposes of this Act such credit note shall be deemed to have been issued in
respect of an outward supply made under this Act:

Provided that the registered person shall be allowed to reduce his tax liability on
account of issue of the credit note only if the recipient of the credit note has
reduced his input tax credit corresponding to such reduction of tax liability.

(3) Every claim for refund filed by any person before, on or after the appointed
day, for refund of any amount of CENVAT credit, duty, tax, interest or any other
amount paid under the existing law, shall be disposed of in accordance with the
provisions of existing law and any amount eventually accruing to him shall be
paid in cash, notwithstanding anything to the contrary contained under the
provisions of existing law other than the provisions of sub-section

(2) of section 11B of the Central Excise Act, 1944:
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Provided that where any claim for refund of CENVAT credit is fully or partially
rejected, the amount so rejected shall lapse:

Provided further that no refund shall be allowed of any amount of CENVAT credit
where the balance of the said amount as on the appointed day has been carried
forward under this Act.

(4) Every claim for refund filed after the appointed day for refund of any duty or
tax paid under existing law in respect of the goods or services exported before or
after the appointed day, shall be disposed of in accordance with the provisions of
the existing law:

Provided that where any claim for refund of CENVAT credit is fully or partially
rejected, the amount so rejected shall lapse:

Provided further that no refund shall be allowed of any amount of CENVAT credit
where the balance of the said amount as on the appointed day has been carried
forward under this Act.

(5) Every claim filed by a person after the appointed day for refund of tax paid
under the existing law in respect of services not provided shall be disposed of in
accordance with the provisions of existing law and any amount eventually
accruing to him shall be paid in cash, notwithstanding anything to the contrary
contained under the provisions of existing law other than the provisions of sub-
section

(2) of section 11B of the Central Excise Act, 1944.

(6) (a) every proceeding of appeal, review or reference relating to a claim for
CENVAT credit initiated whether before, on or after the appointed day under the
existing law shall be disposed of in accordance with the provisions of existing
law, and any amount of credit found to be admissible to the claimant shall be
refunded to him in cash, notwithstanding anything to the contrary contained
under the provisions of existing law other than the provisions of sub-section (2)
of section 11B of the Central Excise Act, 1944 and the amount rejected, if any,
shall not be admissible as input tax credit under this Act:

Provided that no refund shall be allowed of any amount of CENVAT credit where
the balance of the said amount as on the appointed day has been carried forward
under this Act;

(b) every proceeding of appeal, review or reference relating to recovery of
CENVAT credit initiated whether before, on or after the appointed day under the
existing law shall be disposed of in accordance with the provisions of existing law
and if any amount of credit becomes recoverable as a result of such appeal,
review or reference, the same shall, unless recovered under the existing law, be
recovered as an arrear of tax under this Act and the amount so recovered shall
not be admissible as input tax credit under this Act.

(7) (a) every proceeding of appeal, review or reference relating to any output
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duty or tax liability initiated whether before, on or after the appointed day under
the existing law, shall be disposed of in accordance with the provisions of the
existing law, and if any amount becomes recoverable as a result of such appeal,
review or reference, the same shall, unless recovered under the existing law, be
recovered as an arrear of duty or tax under this Act and the amount so
recovered shall not be admissible as input tax credit under this Act.

(b) every proceeding of appeal, review or reference relating to any output duty
or tax liability initiated whether before, on or after the appointed day under the
existing law, shall be disposed of in accordance with the provisions of the
existing law, and any amount found to be admissible to the claimant shall be
refunded to him in cash, notwithstanding anything to the contrary contained
under the provisions of existing law other than the provisions of sub-section (2)
of section 11B of the Central Excise Act, 1944 and the amount rejected, if any,
shall not be admissible as input tax credit under this Act.

(8) (a) where in pursuance of an assessment or adjudication proceedings
instituted,

whether before, on or after the appointed day, under the existing law, any
amount of tax, interest, fine or penalty becomes recoverable from the person,
the same shall, unless recovered under the existing law, be recovered as an
arrear of tax under this Act and the amount so recovered shall not be admissible
as input tax credit under this Act;

(b) where in pursuance of an assessment or adjudication proceedings instituted,
whether before, on or after the appointed day, under the existing law, any
amount of tax, interest, fine or penalty becomes refundable to the taxable
person, the same shall be refunded to him in cash under the said law,
notwithstanding anything to the contrary contained in the said law other than the
provisions of sub-section (2) of section 11B of the Central Excise Act, 1944 and
the amount rejected, if any, shall not be admissible as input tax credit under this
Act.

(9) (a) where any return, furnished under the existing law, is revised after the
appointed day and if, pursuant to such revision, any amount is found to be
recoverable or any amount of CENVAT credit is found to be inadmissible, the
same shall, unless recovered under the existing law, be recovered as an arrear of
tax under this Act and the amount so recovered shall not be admissible as input
tax credit under this Act;

(b) where any return, furnished under the existing law, is revised after the
appointed day but within the time limit specified for such revision under the
existing law and if, pursuant to such revision, any amount is found to be
refundable or CENVAT credit is found to be admissible to any taxable person, the
same shall be refunded to him in cash under the existing law, notwithstanding
anything to the contrary contained in the said law other than the provisions of
sub-section (2) of section 11B of the Central Excise Act, 1944 and the amount
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rejected, if any, shall not be admissible as input tax credit under this Act.

(10) Save as otherwise provided in this Chapter, the goods or services or both
supplied on or after the appointed day in pursuance of a contract entered into
prior to the appointed day shall be liable to tax under the provisions of this Act.

(11) (a) notwithstanding anything contained in section 12, no tax shall be
payable on goods under this Act to the extent the tax was leviable on the said
goods under the Value Added Tax Act of the State;

(b) notwithstanding anything contained in section 13, no tax shall be payable on
services under this Act to the extent the tax was leviable on the said services
under Chapter V of the Finance Act, 1994;

(c) where tax was paid on any supply both under the Value Added Tax Act and
under Chapter V of the Finance Act, 1994, tax shall be leviable under this Act
and the taxable person shall be entitled to take credit of value added tax or
service tax paid under the existing law to the extent of supplies made after the
appointed day and such credit shall be calculated in such manner as may be
prescribed.

(12) Where any goods sent on approval basis, not earlier than six months before
the appointed day, are rejected or not approved by the buyer and returned to the
seller on or after the appointed day, no tax shall be payable thereon if such
goods are returned within six months from the appointed day:

Provided that the said period of six months may, on sufficient cause being
shown, be extended by the Commissioner for a further period not exceeding two
months:

Provided further that the tax shall be payable by the person returning the goods
if such goods are liable to tax under this Act, and are returned after a period
specified in this sub-section:

Provided also that tax shall be payable by the person who has sent the goods on
approval basis if such goods are liable to tax under this Act, and are not returned
within a period specified in this sub- section.

(13) Where a supplier has made any sale of goods in respect of which tax was
required to be deducted at source under any law of a State or Union territory
relating to Value Added Tax and has also issued an invoice for the same before
the appointed day, no deduction of tax at source under section 51 shall be made
by the deductor under the said section where payment to the said supplier is
made on or after the appointed day.

Explanation.--For the purposes of this Chapter, the expressions "capital goods",
"Central Value Added Tax (CENVAT) credit", "first stage dealer", "second stage
dealer", or "manufacture" shall have the same meaning as respectively assigned
to them in the Central Excise Act, 1944 or the rules made thereunder.
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SECTION 16. Eligibility and conditions for taking input tax credit. - (1) Every
registered person shall, subject to such conditions and restrictions as may be
prescribed and in the manner specified in section 49, be entitled to take credit of
input tax charged on any supply of goods or services or both to him which are
used or intended to be used in the course or furtherance of his business and the
said amount shall be credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless, -

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may be
prescribed;

(b) he has received the goods or services or both.

Explanation. - For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services -

(i) where the goods are delivered by the supplier to a recipient or any other
person on the direction of such registered person, whether acting as an agent or
otherwise, before or during movement of goods, either by way of transfer of
documents of title to goods or otherwise;

(ii) where the services are provided by the supplier to any person on the
direction of and on account of such registered person.

(c) subject to the provisions of section 41 or section 43A, the tax charged in
respect of such supply has been actually paid to the Government, either in cash
or through utilization of input tax credit admissible in respect of the said supply;
and

(d) he has furnished the return under section 39 :

Provided that where the goods against an invoice are received in lots or
instalments, the registered person shall be entitled to take credit upon receipt of
the last lot or instalment:

Provided further that where a recipient fails to pay to the supplier of goods or
services or both, other than the supplies on which tax is payable on reverse
charge basis, the amount towards the value of supply along with tax payable
thereon within a period of one hundred and eighty days from the date of issue of
invoice by the supplier, an amount equal to the input tax credit availed by the
recipient shall be added to his output tax liability, along with interest thereon, in
such manner as may be prescribed :

Provided also that the recipient shall be entitled to avail of the credit of input tax
on payment made by him of the amount towards the value of supply of goods or
services or both along with tax payable thereon.
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(3) Where the registered person has claimed depreciation on the tax component
of the cost of capital goods and plant and machinery under the provisions of the
Income-tax Act, 1961 (43 of 1961), the input tax credit on the said tax
component shall not be allowed.

(4) A registered person shall not be entitled to take input tax credit in respect of
any invoice or debit note for supply of goods or services or both after the due
date of furnishing of the return under section 39 for the month of September
following the end of financial year to which such invoice or invoice relating to
such debit note pertains or furnishing of the relevant annual return, whichever is
earlier.

Provided that the registered person shall be entitled to take input tax credit after
the due date of furnishing of the return under section 39 for the month of
September, 2018 till the due date of furnishing of the return under the said
section for the month of March, 2019 in respect of any invoice or invoice relating
to such debit note for supply of goods or services or both made during the
financial year 2017-18, the details of which have been uploaded by the supplier
under sub-section (1) of section 37 till the due date for furnishing the details
under sub-section (1) of said section for the month of March, 2019.

Rule 117. Tax or duty credit forward under any existing law or on goods held in
stock on the appointed day. -

(1) Every registered person entitled to take credit of input tax under section 140
shall, within ninety days of the appointed day, submit a declaration electronically
in FORM GST TRAN-1, duly signed, on the common portal specifying therein,
separately, the amount of input tax credit of eligible duties and taxes, as defined
in Explanation 2 to section 140, to which he is entitled under the provisions of
the said section:

Provided that the Commissioner may, on the recommendations of the Council,
extend the period of ninety days by a further period not exceeding ninety days:

Provided further that where the inputs have been received from an Export
Oriented Unit or a unit located in Electronic Hardware Technology Park, the credit
shall be allowed to the extent as provided in sub-rule (7) of rule 3 of the CENVAT
Credit Rules, 2004.

(1A) Notwithstanding anything contained in sub-rule (1), the Commissioner may,
on the recommendations of the Council, extend the date for submitting the
declaration electronically in FORM GST TRAN-1 by a further period not beyond
31st March, 2019, in respect of registered persons who could not submit the said
declaration by the due date on account of technical difficulties on the common
portal and in respect of whom the Council has made a recommendation for such
extension.

(2) Every declaration under sub-rule (1) shall-
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(a) in the case of a claim under sub-section (2) of Section 140, specify
separately the following particulars in respect of every item of capital goods as
on the appointed day-

(i) the amount of tax or duty availed or utilized by way of input tax credit under
each of the existing laws till the appointed day; and

(ii) the amount of tax or duty yet to be availed or utilized by way of input tax
credit under each of the existing laws till the appointed day;

(b) in the case of a claim under sub-section (3) or clause (b) of sub-section (4)
or sub-section (6) or sub-section (8) of section 140, specify separately the
details of stock held on the appointed day;

(c) in the case of a claim under sub-section (5) of section 140, furnish the
following details, namely:-

(i) the name of the supplier, serial number and date of issue of the invoice by the
supplier or any document on the basis of which credit of input tax was admissible
under the existing law;

(ii) the description and value of the goods or services;

(iii) the quantity in case of goods and the unit or unit quantity code thereof;

(iv) the amount of eligible taxes and duties or, as the case may be, the value
added tax or entry tax charged by the supplier in respect of the goods or
services; and

(v) the date on which the receipt of goods or services is entered in the books of
account of the recipient.

(3) The amount of credit specified in the application in FORM GST TRAN-1 shall
be credited to the electronic credit ledger of the applicant maintained in FORM
GST PMT-2 on the common portal.

(4)(a)(i) A registered person who was not registered under the existing law shall,
in accordance with the proviso to sub-section (3) of section 140, be allowed to
avail of input tax credit on goods (on which the duty of central excise or, as the
case may be, additional duties of customs under sub-section (1) of section 3 of
the Customs Tariff Act, 1975, is leviable) held in stock on the appointed day in
respect of which he is not in possession of any document evidencing payment of
central excise duty.

(ii) The input tax credit referred to in sub-clause (i) shall be allowed at the rate
of sixty per cent. on such goods which attract central tax at the rate of nine per
cent. or more and forty per cent. for other goods of the central tax applicable on
supply of such goods after the appointed date and shall be credited after the
central tax payable on such supply has been paid:

Provided that where integrated tax is paid on such goods, the amount of credit
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shall be allowed at the rate of thirty per cent. and twenty per cent. respectively
of the said tax;

(iii) The scheme shall be available for six tax periods from the appointed date.

(b) The credit of central tax shall be availed subject to satisfying the following
conditions,namely:-

(i) such goods were not unconditionally exempt from the whole of the duty of
excise specified in the First Schedule to the Central Excise Tariff Act, 1985 or
were not nil rated in the said Schedule;

(ii) the document for procurement of such goods is available with the registered
person;

(iii) the registered person availing of this scheme and having furnished the
details of stock held by him in accordance with the provisions of clause (b) of sub-
rule (2), submits a statement in FORM GST TRAN 2 at the end of each of the six
tax periods during which the scheme is in operation indicating therein, the details
of supplies of such goods effected during the tax period;

(iv) the amount of credit allowed shall be credited to the electronic credit ledger
of the applicant maintained in FORM GST PMT-2 on the common portal; and

(v) the stock of goods on which the credit is availed is so stored that it can be
easily identified by the registered person.

Rule 120A. Revision of declaration in FORM GST TRAN-1 - Every registered
person who has submitted a declaration electronically in FORM GST TRAN-1
within the time period specified in rule 117, rule 118, rule 119 and rule 120 may
revise such declaration once and submit the revised declaration in FORM GST
TRAN- 1electronically on the common portal within the time period specified in
the said rules or such further period as may be extended by the Commissioner in
this behalf.

Emphasis Supplied

8. From the conjoint reading of above quoted provisions, we find that:

i) A registered person to carry forward or avail credit of duty/tax paid on inputs
and capital goods under old taxation statutes was required to file TRAN-I;

ii) Certain restrictions are prescribed in proviso to Section 140(1) but restriction
in terms of time frame is prescribed under Rule 117 (1) of the Rules;

iii) As per Rule 117 (1), TRAN-1 was required to be filed by due date which was
declared 27.12.2017. There is no power under Rule 117 (1) to extend last date
beyond 27.12.2017, however Rule 117(1A) was inserted w.e.f. 10.9.2018 by
which last date was extended upto 31.12.2019.

iv) The last date i.e. 27.12.2017 prescribed under Rule 117(1) was extended
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upto 31.12.2019 where TRAN-I could not be filed due to technical glitches. In
other words a registered person who is able to establish that he has failed to file
TRAN-I by 27.12.2017 due to technical glitches was entitled to file TRAN-I upto
31.12.2019.

v) There is no provision to permit filing of TRAN-1 at subsequent stage who failed
to furnish evidence of attempt to file by 27.12.2017.

vi) As per Rule 120A, one time amendment is permitted within time prescribed
under Rule 117, 118, 119 or 120 or within the time period as may be extended
by the Commissioner.

The Introduction of Rule 117(1A) & Rule 120A and absence of any time period
prescribed under Section 140 of the Act indicate that there is no intention of
government to deny carry forward of unutilized credit of duty/tax already paid on
the ground of time limit.

9. Having scrutinized record of the case(s) and heard arguments of both sides,
we find that on the introduction of GST regime, Government granted opportunity
to registered persons to carry forward unutilized credit of duties/taxes paid under
different erstwhile taxing statues. GST is an electronic based tax regime and
most of people of India are not well conversant with electronic mechanism. Most
of us are not able to load simple forms electronically whereas there were a
number of steps and columns in TRAN-1 forms thus possibility of mistake cannot
be ruled out. Various reasons assigned by Petitioners seem to be plausible and
we find ourselves in consonance with the argument of Petitioners that unutilized
credit arising on account of duty/tax paid under erstwhile Acts is vested right
which cannot be taken away on procedural or technical grounds. The Petitioners
who were registered under Central Excise Act or VAT Act must be filing their
returns and it is one of the requirements of Section 140 of CGST Act, 2017 to
carry forward unutilized credit. The Respondent authorities were having complete
record of already registered persons and at present they are free to verify fact
and figures of any Petitioner thus inspite of being aware of complete facts and
figures, the Respondent cannot deprive Petitioners from their valuable right of
credit.

10. During the course of arguments, counsel for the Petitioners submitted
various judgments and we find that a Division Bench of Gujrat High Court in the
case of Siddharth Enterprises Vs The Nodal Officer 2019-TIOL-2068-HC-AHM-GST
has dealt with issue involved at length. It has been held that denial of credit of
tax/duty paid under existing Acts would amount to violation of Article 14 and
300A of Constitution of India. Unutilized credit has been recognized as vested
right and property in terms of Article 300A of the Constitution of India. We deem
it appropriate to reproduce relevant extracts as below:

"33. In our opinion, it is arbitrary, irrational and unreasonable to discriminate in
terms of the time-limit to allow the availment of the input tax credit with respect
to the purchase of goods and services made in the pre-GST regime and post-GST
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regime and, therefore, it is violative of Article 14 of the Constitution.

34. Section 16 of the CGST Act allows the entitlement to take input tax credit in
respect of the post-GST purchase of goods or services within return to be filed
under Section 39 for the month of September following the end of financial year
to such purchase or furnishing of the relevant annual return, whichever is earlier.
Whereas, Rule 117 allows time-limit only up to 27th December 2017 to claim
transitional credit on pre-GST purchases. Therefore, it is arbitrary and
unreasonable to discriminate in terms of the time-limit to allow the availment of
the input tax credit with respect to the purchase of goods and services made in
pre-GST regime and post-GST regime. This discrimination does not have any
rationale and, therefore, it is violative of Article 14 of the Constitution.

35. The Supreme Court, in the case of Ajay Hasia and Ors. v. Khalid Mujib
Sehravardi and Ors., reported in AIR 1981 SC 487, has held that Article 14
strikes at the arbitrariness because any action that is arbitrary, must necessarily
involve negation of equality. It is sufficient to state that the content and reach of
Article 14 must not be confused with the doctrine of classification. The doctrine
of classification which is evolved by the courts is not para-phrase of Article 14
nor is it the objective and end of that Article. Wherever there is arbitrariness in
the State action, whether it be of the legislature or of the executive or of an
"authority" under Article 12, Article 14 immediately springs into action and
strikes down such State action. In fact, the concept of reasonableness and non-
arbitrariness pervades the entire constitutional scheme and is a golden thread
which runs through the whole of the fabric of the Constitution. We may quote the
relevant paragraphs 16 and 17 of the judgment thus :

"16. If the Society is an "authority" and therefore "State" within the meaning of
Article 12, it must follow that it is subject to the constitutional obligation under
Article 14. The true scope and ambit of Article 14 has been the subject matter of
numerous decisions and it is not necessary to make any detailed reference to
them. It is sufficient to state that the content and reach of Article 14 must not be
confused with the doctrine of classification. Unfortunately, in the early stages of
the evolution of our constitutional law, Article 14 came to be identified with the
doctrine of classification because the view taken was that that Article forbids
discrimination and there would be no discrimination where the classification
making the differentia fulfils two conditions, namely. (i) that the classification is
founded on an intelligible differentia which distinguishes persons or things that
are grouped together from others left out of the group; and (ii) that that
differentia has a rational relation to the object sought to be achieved by the
impugned legislative or executive action. It was for the first time in E. P. Ayyappa
v. State of Tamil Nadu, (1974) 2 SCR 348 : (AIR 1974 SC 555), that this Court
laid bare a new dimension of Article 14 and pointed out that that Article has
highly activist magnitude and it embodies a guarantee against arbitrariness. This
Court speaking through one of us (Bhatgwati, J.) said:

"The basic principle which therefore informs both Articles 14 and 16 is equality
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and inhibition against discrimination. Now what is the content and reach of this
great equalising principle? It is a founding faith, to use the words of Bose, J., "a
way of life", and it must not be subjected to a narrow pedantic or lexicographic
approach. We cannot countenance any attempt to truncate its all-embracing
scope and meaning, for to do so would be to violate its activist magnitude.
Equality is a dynamic concept with many aspects and dimensions and it cannot
be "cribbed, cabined and confined" within traditional and doctrinaire limits. From
a positivistic point of view equality is antithetic to arbitrariness. In fact, equality
and arbitrariness are sworn enemies; one belongs to the rule of law in a republic
while the other, to the whim and caprice of an absolute monarch. Where an act is
arbitrary it is implicit in it that it is unequal both according to political logic and
constitutional law and is therefore violative of Article 14, and if it affects any
matter relating to public employment, it is also violative of Article 16. Articles 14
and 16 strike at arbitrariness in State action and ensure fairness and equality of
treatment."

17. This vital and dynamic aspect which was till then lying latent and submerged
in the few simple but pregnant words of Article 14 was explored and brought to
light in Royappa's case and it was reaffirmed and elaborated by this Court in
Maneka Gandhi v. Union of India, (1978) 2 SCR 621 : (AIR 1978 SC 597), where
this Court again speaking through one of us (Bhagwati, J.) observed :-

"Now the question immediately arises as to what is the requirement of Art. 14:
what is the content and reach of the great equalising principle enunciated in this
article, There can be no doubt that it is a founding faith of the Constitution. It is
indeed the pillar on which rests securely the foundation of our democratic
republic. And, therefore, it must not be subjected to a narrow, pedantic or
lexicographic approach. No attempt should be made to truncate its all-embracing
scope and meaning for, to do so would be to violate its activist magnitude.
Equality is a dynamic concept with many aspects and dimensions and it cannot
be imprisoned within traditional and doctrinaire limits.......... Article 14 strikes at
arbitrariness in State action and ensures fairness and equality of treatment. The
principle of reasonableness, which legally as well as philosophically, is an
essential element of equality or non-arbitrariness pervades Article 14 like a
brooding omnipresence."

This was again reiterated by this Court in International Airport Authority's case
( (1979) 3 SCR 1014) at p. 1042: (AIR 1979 SC 1628) (supra) of the Report. It
must therefore now be taken to be well settled that what Article 14 strikes at is
arbitrariness because an action that is arbitrary, must necessarily involve
negation of equality. The doctrine of classification which is evolved by the Courts
is not paraphrase of Article 14 nor is it the objective and end of that Article. It is
merely a judicial formula for determining whether the legislative or executive
action in question is arbitrary and therefore constituting denial of equality. If the
classification is not reasonable and does not satisfy the two conditions referred to
above, the impugned legislative or executive action would plainly be arbitrary
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and the guarantee of equality under Article 14 would be breached. Wherever
therefore there is arbitrariness in State action whether it be of the legislature or
of the executive or of an "authority" under Article 12, Art. 14 immediately
springs into action and strikes down such State action. In fact, the concept of
reasonableness and non-arbitrariness pervades the entire constitutional scheme
and is a golden thread which runs through the whole of the fabric of the
Constitution."

36. It is legitimate for a going concern to expect that it will be allowed to carry
forward and utilise the CENVAT credit after satisfying all the conditions as
mentioned in the Central Excise Law and, therefore, disallowing such vested right
is offensive against Article 14 of the Constitution as it goes against the essence
of doctrine of legitimate expectation.

37. The Supreme Court, in the case of MRF Ltd. v. Assistant Commissioner
(Assessment) Sales Tax, reported in 2006 (206) E.L.T. 6 (S.C.) = 2006-TIOL-124-
SC-CT, has held that a person may have a 'legitimate expectation' of being
treated in a certain way by an administrative authority even though he has no
legal right in private law to receive such treatment. The expectation may arise
either from a representation or promise made by the authority, including an
implied representation, or from consistent past practice. The doctrine of
legitimate expectation has an important place in developing law of judicial
review. We may quote the relevant paragraph 38 of the judgment thus:

"38. The principle underlying legitimate expectation which is based on Article 14
and the rule of fairness has been restated by this Court in Bannari Amman
Sugars Ltd. v. Commercial Tax Officer, 2005 (1) SCC 625. It was observed in
paras 8 and 9:

"8. A person may have a 'legitimate expectation' of being treated in a certain
way by an administrative authority even though he has no legal right in private
law to receive such treatment. The expectation may arise either from a
representation or promise made by the authority, including an implied
representation, or from consistent past practice. The doctrine of legitimate
expectation has an important place in the developing law of judicial review. It is,
however, not necessary to explore the doctrine in this case, it is enough merely
to note that a legitimate expectation can provide a sufficient interest to enable
one who cannot point to the existence of a substantive right to obtain the leave
of the court to apply for judicial review. It is generally agreed that 'legitimate
expectation' gives the applicant sufficient locus standi for judicial review and that
the doctrine of legitimate expectation to be confined mostly to right of a fair
hearing before a decision which results in negativing a promise or withdrawing
an undertaking is taken. The doctrine does not give scope to claim relief
straightway from the administrative authorities as no crystallized right as such is
involved. The protection of such legitimate expectation does not require the
fulfillment of the expectation where an overriding public interest requires
otherwise. In other words, where a person's legitimate expectation is not fulfilled
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by taking a particular decision then the decision-maker should justify the denial
of such expectation by showing some overriding public interest. (See : Union of
India and Ors. v. Hindustan Development Corporation and Ors., AIR 1994 SC 988)

9. While the discretion to change the policy in exercise of the executive power,
when not trammeled by any statute or rule is wide enough, what is imperative
and implicit in terms of Article 14 is that a change in policy must be made fairly
and should not give the impression that it was so done arbitrarily or by any
ulterior criteria. The wide sweep of Article 14 and the requirement of every State
action qualifying for its validity on this touchstone irrespective of the field of
activity of the State is an accepted tenet. The basic requirement of Article 14 is
fairness in action by the State, and non-arbitrariness in essence and substance is
the heartbeat of fair play. Actions are amenable, in the panorama of judicial
review only to the extent that the State must act validly for discernible reasons,
not whimsically for any ulterior purpose. The meaning and true import and
concept of arbitrariness is more easily visualized than precisely defined. A
question whether the impugned action is arbitrary or not is to be ultimately
answered on the facts and circumstances of a given case. A basic and obvious
test to apply in such cases is to see whether there is any discernible principle
emerging from the impugned action and if so, does it really satisfy the test of
reasonableness.""

38. By not allowing the right to carry forward the CENVAT credit for not being
able to file the form GST Tran-1 within the due date may severely dent the writ-
applicants working capital and may diminish their ability to continue with the
business. Such action violates the mandate of Article 19(1)(g) of the Constitution
of India.

39. This High Court, in the case of Indsur Global Ltd. v. Union of India, reported
in 2014 (310) E.L.T. 833 (Gujarat) = 2014-TIOL-2115-HC-AHM-CX, has held as
under:

"34. By no stretch of imagination, the restriction imposed under sub-rule (3A) of
Rule 8 to the extend it requires a defaulter irrespective of its extent, nature and
reason for the default to pay the excise duty without availing Cenvat credit to his
account can be stated to be a reasonable restriction. It leads to a situation so
harsh and a position so unenviable that it would be virtually impossible for an
assessee who is trapped in the whirlpool to get out of his financial difficulties.
This is quite apart from being wholly reasonable, being irrational and arbitrary
and therefore, violative of Article 14 of the Constitution. It prevents him from
availing credit of duty already paid by him. It also is a serious affront to his right
to carry on his trade or business guaranteed under Article 19(1)(g) of the
Constitution. On both the counts, therefore, that portion of sub-rule (3A) of rule
must fail."

40. The liability to pay GST on sale of stock carried forward from the previous tax
regime without corresponding input tax credit would lead to double taxation on
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the same subject matter and, therefore, it is arbitrary and irrational.

41. C.B.E. & C. Flyer No.20, dated 1.1.2018 had clarified as under :

"(c) Credit on duty paid stock : A registered taxable person. other than
manufacturer or service provider, may have a duty paid goods in his stock on 1st
July 2017. GST would be payable on all supplies of goods or services made after
the appointed day. It is not the intention of the Government to collect tax twice
on the same goods. Hence, in such cases, it has been provided that the credit of
the duty/tax paid earlier would be admissible as credit."

42. Article 300A provides that no person shall be deprived of property saved by
authority of law. While right to the property is no longer a fundamental right but
it is still a constitutional right. CENVAT credit earned under the erstwhile Central
Excise Law is the property of the writ-applicants and it cannot be appropriated
for merely failing to file a declaration in the absence of Law in this respect. It
could have been appropriated by the government by providing for the same in
the CGST Act but it cannot be taken away by virtue of merely framing Rules in
this regard.

43. In the result, all the four writ-applications succeed and are hereby allowed.
The respondents are directed to permit the writ applicants to allow filing of
declaration in form GST TRAN-1 and GST TRAN-2 so as to enable them to claim
transitional credit of the eligible duties in respect of the inputs held in stock on
the appointed day in terms of Section 140(3) of the Act. It is further declared
that the due date contemplated under Rule 117 of the CGST Rules for the
purposes of claiming transitional credit is procedural in nature and thus should
not be construed as a mandatory provision. "

11. Delhi High Court in a series of cases has expressed similar view as by Gujrat
High Court. In its recent judgment in the case of Krish Authomotors Pvt. Ltd. Vs
UOI and others 2019-TIOL-2153-HC-DEL-GST, Delhi High Court has noted its
various previous orders and directed as under:

11. Accordingly, a direction is issued to the Respondents to permit the Petitioner
to either submit the TRAN-1 form electronically by opening the electronic portal
for that purpose or allow the Petitioner to tender said form manually on or before
15th October, 2019 and thereafter, process the Petitioner's claim for ITC in
accordance with law. The petition is disposed of in the above terms.

12. We fully agree with findings of Hon'ble Gujrat and Delhi High Court noticed
hereinabove and find no reason to take any contrary view. We are not in
agreement with the cited judgment by the Revenue of Hon'ble Gujrat High Court
in Willowood Chemicals case (Supra) as the Gujrat High Court itself in
subsequent judgments and Delhi High Court in a number of judgments (as
noticed hereinabove) have permitted petitioners (therein) to file TRAN-I Forms
even after 27.12.2017. We also find that the Sub Rule (1A) added/inserted to
Rule 117 w.e.f. 10.09.2018 has not been noticed in the said cited judgment by
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the Revenue, which goes to the roots of findings recorded by the Hon'ble Gujrat
High Court. Thus all the petitions deserve to succeed and are hereby allowed.

Accordingly, we direct Respondents to permit the Petitioners to file or revise
where already filed incorrect TRAN-1 either electronically or manually statutory
Form(s) TRAN-1 on or before 30th November 2019. The Respondents are at
liberty to verify genuineness of claim of Petitioners but nobody shall be denied to
carry forward legitimate claim of CENVAT / ITC on the ground of non-filing of
TRAN-I by 27.12.2017.

No order as to costs.
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