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Judgement

I.A. Ansari, J.—I have heard Dr. A. K. Saraf, learned Senior Counsel, appearing
on behalf of the petitioners, and Mr. R. Dubey, learned Counsel for the
respondents.

2. The material facts, which have given rise to these two writ petitions, are
thus : The writ petitioners are works contractors and engaged in civil
construction works. In the course of execution of the works contract, the
petitioners use various goods including the goods, which stand declared as goods
of special importance in inter-State trade or commerce u/s 14 of the Central
Sales Tax Act, 1956, and known as declared goods. When the Superintendent of
Taxes informed the petitioners that all goods including declared goods, used in
execution of works contract, shall, in terms of Schedule V to the Assam Value
Added Tax Act, 2003 (in short, "the Assam VAT Act"), be subject to levy of value
added tax (in short, "the VAT") at 12.5 per cent, the petitioners disputed the
assertion that the declared goods too, used in the execution of works contract,
were subject to tax at a rate exceeding three per cent on sale or purchase price
thereof. Thereafter, an order, u/s 105 of the VAT Act read with rule 57 of the
Assam Value Added Tax Rules, 2005 (in short, "the VAT Rules"), was made, on
April 10, 2007, by the Joint Commissioner of Taxes, Assam, and Additional
Commissioner of Taxes, Assam, holding that the State can levy tax on works
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contract by treating the same as distinct species apart from the constituent
materials undergoing bodily transfer. With the clarification, so issued, the claim
of the petitioners that the declared goods, used in the execution of works
contract, cannot be taxed at a rate higher than three per cent has been
answered in the negative. With the help of these two writ petitions, the
petitioners put to challenge the order, dated April 10, 2007, aforementioned.

3. The question, therefore, which falls for determination, in the present writ
petitions, is this : whether the State has the power to levy taxes on declared
goods at a rate higher than three per cent, when there is deemed sale of such
goods in the course of execution of works contract ? This question brings to fore
a larger and more significant question and the question is : whether the goods,
which are declared to be goods of special importance in inter-State trade or
commerce and known as declared goods are, even if used in the execution of
works contract, subject to the restrictions or limitations imposed on the
legislative power of the State by Section 15 of the Act of 1956, so far as, at
least, the rate of tax is concerned ?

4. For the purpose of appreciating the controversy raised in the present writ
petitions, the historical background of the 46th Amendment of the Constitution,
which made provisions for levy of sales tax on works contract, needs to be
recalled. Before the 46th Amendment, there was conflict of judicial opinion as
regards the question as to whether the State has legislative power to impose
sales tax on goods involved in the execution of works contract, where the
contract was single and indivisible. The question, therefore, raised was, if there is
at all a sale of those materials, which are used in the execution of a works
contract. The Madras High Court in Gannan Dunkerley and Co. (Madras) Ltd. Vs.
State of Madras, , took the view that works contract was not a contract for sale
of materials used in the execution of the works contract, for, the contract, being
entire and indivisible, cannot be broken into two separate segments, one being
the contract for sale of materials and the other being the contract for payment of
the works done. The court, therefore, concluded that the definition of "sale", as
contained in the Madras General Sales Tax Act, 1939, which included, within the
definition of the term "sale", a transfer of property in goods involved in the
execution of a works contract, was beyond the legislative competence of the
Provincial Legislature. This view was followed in judicial pronouncements of some
of the High Courts. To the contrary was the view taken by the Mysore High Court,
in Mohamed Khasim v. State of Mysore reported in [1955] 6 STC 211 for, this
decision upheld the power of the State to impose sales tax on the entire turnover
relating to construction work by treating the goods, used in execution of the
works contract, as transfer of property in goods involved in the execution of the
works contract.

5. The above conflict of judicial opinion was resolved by the apex court in The
State of Madras Vs. Gannon Dunkerley and Co., (Madras) Ltd., , wherein the
decision of the Madras High Court was affirmed holding to the effect, inter alia,
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that in a building contract, which is entire and indivisible, there is no sale of
goods, because, in such a contract, the agreement between the parties is that
the contractor should construct the building according to the specifications
contained in the agreement and, in consideration therefor, receive payment as
provided by the contract agreement and that in such an agreement, there is
neither contract to sell the materials used in the construction nor does the
property, in the goods, used in the construction work, pass, as movables to the
person, who allots the works contract. The apex court, therefore, took the view
that it was not within the legislative competence of the Provincial Legislature,
under entry 48 in List II of the Seventh Schedule to the Government of India Act,
1935, to impose tax on the supply of materials used in a works contract by
treating the supply of such materials as a "sale". In The State of Madras Vs.
Gannon Dunkerley and Co., (Madras) Ltd., , the apex court also clarified that
while the Legislature is incompetent to impose sales tax on the goods used in
execution of those works contract, wherein the contracts are entire and
indivisible, there may be a case, wherein the parties have entered into a distinct
and separate contract, one for transfer of the materials for money consideration
and the other for payment of remuneration for the service rendered and the
works done. In the latter case, pointed out the Supreme Court, there are really
two agreements, though there may be a single instrument embodying both the
agreements ; hence, the power of the State to separate the agreement to sell
from the agreement to do the work and render service is possible and,
consequently, the State may impose tax so far as the agreement relating to
transfer of materials for money consideration is concerned. In short, in The State
of Madras Vs. Gannon Dunkerley and Co., (Madras) Ltd., , what was held was
that in the case of building construction, if the works contract is entire and
indivisible, the property in goods does not pass to the other party to the
contract, but if a contract consists of two separate parts, one relating to the
supply of materials for money consideration and the other for payment of
remuneration for services rendered and for the works done, the Legislature is
competent to impose tax so far as the supply of materials is concerned and,
hence, the State cannot, if the contract is one, which is indivisible, impose sales
tax on the goods, used in the execution of the works contract, by treating the
use of such goods as transfer of property in the goods used in the execution of
the works contract.

6. Following the decision in The State of Madras Vs. Gannon Dunkerley and Co.,
(Madras) Ltd., , the apex court, in Pandit Banarsi Das Bhanot Vs. The State of
Madhya Pradesh and Others, , held that in a building construction, which is one,
entire and indivisible, there is no sale of materials used and hence, it is beyond
the powers of the State Legislature to impose tax on supply of those materials,
which are used in such works contract.

7. Consequent upon the decisions in The State of Madras Vs. Gannon Dunkerley
and Co., (Madras) Ltd., , and Pandit Banarsi Das Bhanot Vs. The State of Madhya
Pradesh and Others, , it became impossible for the States to bring the works
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contract, involving use of materials, within the State''s sales tax enactments.
Hence, by the 46th Amendment of the Constitution, power was given to the
State Legislature to impose sales tax on the transfer of property in goods-
whether as goods or in some other form-involved in the execution of works
contract. Article 366 of the Constitution, which is the definition clause, stood
accordingly amended by insertion of clause (29A). This clause (29A) of Article
366 reads as under:

(29A) "tax on the sale or purchase of goods" includes:

(a) a tax on the transfer, otherwise than in pursuance of a contract, of property
in any goods for cash, deferred payment or other valuable consideration ;

(b) a tax on the transfer of property in goods (whether as goods or in some other
form) involved in the execution of a works contract;

(c) a tax on the delivery of goods on hire-purchase or any system of payment by
instalments ;

(d) a tax on the transfer of the right to use any goods for any purpose (whether
or not for a specified period) for cash, deferred payment or other valuable
consideration ;

(e) a tax on the supply of goods by any unincorporated association or body of
persons to a member thereof for cash, deferred payment or other valuable
consideration ;

(f) a tax on the supply, by way of or as part of any service or in any other
manner whatsoever, of goods, being food or any other Article for human
consumption or any drink (whether or not intoxicating), where such supply or
service is for cash, deferred payment or other valuable consideration,

and such transfer, delivery or supply of any goods shall be deemed to be a sale
of those goods by the person making the transfer, delivery or supply and a
purchase of those goods by the person to whom such transfer, delivery or supply
is made ;

8. Following insertion of clause (29A) of Article 366, Article 286 was also
amended by bringing in clause (3). With the amendment, so made, Article 286
runs as under:

Article 286. Restrictions as to imposition of tax on the sale or purchase of goods.-
(1) No law of a State shall impose, or authorise the imposition of, a tax on the
sale or purchase of goods where such sale or purchase takes place-

(a) outside the State ; or

(b) in the course of import of the goods into, or export of the goods out of, the
territory of India.

(2) Parliament may by law formulate principles for determining when a sale or
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purchase of goods takes place in any of the ways mentioned in clause (1).

(3) Any law of a State shall, in so far as it imposes, or authorises the imposition
of-

(@) a tax on the sale or purchase of goods declared by Parliament by law to be of
special importance in inter-State trade or commerce; or

(b) a tax on the sale or purchase of goods, being a tax of the nature referred to
in Sub-clause (b), Sub-clause (c) or Sub-clause (d) of clause (29A) of Article 366,

be subject to such restrictions and conditions in regard to the system of levy,
rates and other incidents of the tax as Parliament may by law specify.

9. What is, now, of utmost importance to note is that Article 366(29A) of the
Constitution was obviously not enacted to confer larger benefits on the persons
engaged in carrying out works contract, who transfer the property in the goods
used, in such works contract, to the other person in the contract. The object of
the amendment was, in fact, to bring into the tax net of the State Legislature
those transactions, which would not have, otherwise, been brought to, or fallen
under the State''s sales tax enactments.

10. Article 286 of the Constitution imposes fetters on the powers of the State to
impose tax on the sale and purchase of goods, where such sale or purchase of
goods takes place outside the State or in course of import of the goods into, or
export of the goods out of, the territory of India. By clause (2) of Article 286,
Parliament is authorised to formulate principles for determining as to when a sale
or purchase of goods takes place in any of the ways mentioned in clause (1),
namely, outside the State or in the course of import into, or export out of, the
territory of India. Clause (3) of the Article 286 provides, inter alia, that any law
of the State, in so far as it imposes or authorises imposition of tax on the sale or
purchase of goods declared by Parliament by law to be of special importance in
the inter-State trade or commerce, be subject to such restrictions and conditions
with regard to the system of levy or rates and other incidence of tax as the
Parliament may by law specify. The object of Article 286 of the Constitution is to
invest the Parliament with exclusive authority to enact laws imposing tax on sale
or purchase of goods, where such sale or purchase takes place in the course of
inter-State trade or commerce or in the course of import into, and export out of,
the territory of India. It is in exercise of the authority under Article 286 that the
Central Sales Tax Act, 1956, has been enacted.

11. As the Central Sales Tax Act, 1956, has been enacted by the Parliament in
exercise of its powers under Article 286, it logically follows that any State
enactment relating to imposition of sales tax on sale or purchase, which takes
place in the course of inter-State trade or commerce, shall be subject to the
restrictions and conditions imposed by the Central Sales Tax Act, 1956. It further
follows from the conclusion, so reached, that when the Parliament declares a
goods as goods of special importance u/s 14 of the Central Sales Tax Act, 1956,
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the legislative power of the State to impose tax on such goods shall be subject to
the restrictions and limitations, which Section 15 of the said Act imposes.
Situated thus, it is clear that even the declared goods, when used in the
execution of works contract, would be subject to the limitations imposed by
Section 14.

12. From what has been pointed out above, it is clear that the legislative power
of the State, under entry 54 of State List, to impose tax on sale or purchase of
goods is subject to two limitations. One limitation, which flows from the entry
itself, is that the State's legislative power "is subject to the provisions of entry
92A of List I" and the other one flows from the restrictions contained in Article
286. Under entry 92A of List I, Parliament has the power to make laws in respect
of taxes on sales and purchases, which take place in the course of inter-State
trade and commerce. The levy and collection of such tax is governed by Article
269. This shows that the State''s legislative power, under entry 54, does not
extend to imposing tax on sale and purchase of goods, which takes place outside
the State or in the course of import or export of goods. Naturally, therefore, the
State''s legislative power to impose sales tax on sale or purchase of declared
goods shall be, if I may reiterate, subject to the restrictions imposed by law,
which may be made by the Parliament.

13. For determining the extent to which insertion of Sub-clause (b) of clause
(29A) in Article 366 changed the power of the State to impose sales tax, the
contents of Sub-clause (b) of clause (29A) needs to be, now, examined. I may
point out that Article 366 is the definition clause of the Constitution. In the light
of the insertion of Sub-clause (b) of clause (29A), when clause (29A) is
considered, what becomes transparent is that according to clause (29A), "tax on
the sale or purchase of goods" includes, inter alia, a tax on the transfer of
property in goods (whether as goods or in some other form) involved in the
execution of a works contract ; and such transfer, delivery or supply of any goods
shall be deemed to be a sale of those goods by the person making the transfer,
delivery or supply and a purchase of those goods by the person to whom such
transfer, delivery or supply is made.

14. When the provisions of clause (29A) are read, in the light of Sub-clause (b)
thereof, it becomes clear that tax on sale or purchase of goods includes, amongst
others, a tax on the transfer of property in goods (whether as goods or in some
other form) involved in the execution of a works contract and that such transfer
of property in goods shall be deemed to be a sale of the goods by the person,
who makes transfer, delivery or supply, and a purchase of those goods by the
person to whom such transfer, delivery or supply is made.

15. The Constitutional validity of the 46th Amendment as well as the
amendments made in the State legislations came to be considered by a
Constitution Bench in Builders Association of India and Others Vs. Union of India
(UOI) and Others, , wherein the apex court points out that what the 46th
Amendment has done is that it clarified that a transfer of property in goods
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(whether as goods or in some other form) involved in the execution of a works
contract would be deemed to be a sale of goods involved in the execution of the
works contract by the person making the transfer and a purchase of those goods
by the person to whom such transfer is made. Thus, what was, before the 46th
Amendment, not regarded as a sale, because it was, initially, not a sale, became,
with the help of the deeming provisions introduced by Sub-clause (b) of clause
(29A), a sale of goods. The object of the new definition of "sale", introduced by
clause (29A), was, thus, as observed by the Constitution Bench, in Builders
Association of India and Others Vs. Union of India (UOI) and Others, , to enlarge
the scope of tax on sale or purchase of goods so that it may include, within its
sweep, transfer, delivery or supply of goods even in execution of a works
contract. So construed, points out the Supreme Court, in Builders Association of
India and Others Vs. Union of India (UOI) and Others, , the expression "tax on
the sale or purchase of goods", in entry 54 of the State List, includes a tax on
the transfer of property in goods involved in the execution of the works contract.

16. Referring to clause (3) of Article 286, the Supreme Court, in Builders
Association of India and Others Vs. Union of India (UOI) and Others, , observes
that clause (3) of Article 286 deals with a tax on sale or purchase of goods
declared by Parliament by law to be of special importance in inter-State trade or
commerce and the restriction, so envisaged, by clause (3) of Article 286, being
general in nature, applies with equal vigour to transfer, delivery or supply of
goods, which are deemed to be sales by virtue of clause (29A) of Article 366.

17. Leaving no room for doubt, the Constitution Bench, in Builders Association of
India and Others Vs. Union of India (UOI) and Others, , holds, "If any declared
goods which are referred to in Section 14 of the Central Sales Tax Act, 1956 are
involved in such transfer, supply or delivery, which is referred to in clause (29A)
of Article 366, the sales tax law of a State, which provides for levy of sales tax
thereon will have to comply with the restrictions mentioned in Section 15 of the
Central Sales Tax Act, 1956."

18. From the observations noted above, it becomes clear that even when
declared goods are used in execution of a works contract and though use of such
declared goods would amount to sale for the purpose of taxation, yet the tax on
sale or purchase of such goods would be subject to restrictions, which Section 15
of the Central Sales Tax Act, 1956, imposes on the sale or purchase of goods in
general.

19. I may, at this stage, pause and point out that before the 46th Amendment,
as already discussed above, the Supreme Court's view, as propounded in The
State of Madras Vs. Gannon Dunkerley and Co., (Madras) Ltd., , was that when a
works contract is executed, the property does not pass as a moveable property
unless there is an express agreement stating that the property, in such
movables, will pass to the person, who has assigned the contract, as and when
the goods are used in the construction of the building and that in the absence of
any such agreement, transfer of property in goods passes not as movables, but
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by accretion and in an unidentifiable and invisible manner. In all such cases,
according to what was laid down in The State of Madras Vs. Gannon Dunkerley
and Co., (Madras) Ltd., , it was not possible to disintegrate the contract into a
contract of sale of goods and a contact for work and labour only.

20. I may also point out that even after the decision in The State of Madras Vs.
Gannon Dunkerley and Co., (Madras) Ltd., it was quite possible that where a
contract entered into in connection with the construction of a building consisted
of two parts, namely, one part relating to the sale of materials to be used in the
construction of a building by the contractor to the person, who had assigned the
contract, and the other part dealt with the supply of labour and services, sales
tax was leviable on the goods, which were agreed to be sold under the first part
in such a contract. What could not have been done, in the light of the decision in
The State of Madras Vs. Gannon Dunkerley and Co., (Madras) Ltd., , was that
sales tax could not have been levied, when the contract for construction was a
single and indivisible one. After the 46th Amendment, a works contract, which
was, otherwise, an indivisible one, has been, by a legal fiction, converted into a
contract, which is divisible one for sale of goods used in the execution of the
works contract, and the other for supply of labour and rendering services. Thus,
with the 46th Amendment, it has become possible for the State to levy sales tax
on the value of the goods involved in a works contract in the same way in which
sales tax was leviable on the price of goods and materials supplied in a building
contract, which involved two distinct and separate parts as indicated
hereinbefore. When this legal fiction is taken to its logical end, there remains no
room for doubt that the transfer of property in goods involved in execution of a
works contract remains subject to the law, which may be made by the Parliament
by virtue of its powers under Article 286. In other words, when the power to
impose tax on sale, in an ordinary sense, is subject to certain conditions and
restrictions imposed by the law, which the Parliament may make in exercise of its
powers under Article 286, there is no reason why the State's power to impose
tax even on a transaction, which is, with the help of legal fiction, deemed to be a
sale, shall not remain subject to the same restrictions.

21. Explaining with absolute clarity, the change, which the 46th Amendment
brought into the realm of the State''s competence to impose sales tax, the
Supreme Court observed, in Builders Association of India and Others Vs. Union of
India (UOI) and Others, at para 36 thus (at page 400 of STC):

36. Even after the decision of this Court in The State of Madras Vs. Gannon
Dunkerley and Co., (Madras) Ltd., , it was quite possible that where a contract
entered into in connection with the construction of a building consisted of two
parts, namely, one part relating to the sale of materials used in the construction
of the building by the contractor to the person who had assigned the contract
and another part dealing with the supply of labour and services, sales tax was
leviable on the goods which were agreed to be sold under the first part. But sales
tax could not be levied when the contract in question was a single and indivisible
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works contract. After the 46th Amendment the works contract which was an
indivisible one is by a legal fiction altered into a contract which is divisible into
one for sale of goods and the other for supply of labour and services. After the
46th Amendment, it has become possible for the States to levy sales tax on the
value of goods involved in a works contract in the same way in which the sales
tax was leviable on the price of the goods and materials supplied in a building
contract which had been entered into in two distinct and separate parts as stated
above. It could not have been the contention of the Revenue prior to the 46th
Amendment that when the goods and materials had been supplied under a
distinct and separate contract by the contractor for the purpose of construction of
a building the assessment of sales tax could be made ignoring the restrictions
and conditions incorporated in Article 286 of the Constitution. If that was the
position can the States contend after the 46th Amendment under which by a
legal fiction the transfer of property in goods involved in a works contract was
made liable to payment of sales tax that they are not governed by Article 286
while levying sales tax on sale of goods involved in a works contract ? They
cannot do so. When the law creates a legal fiction such fiction should be carried
to its logical end. There should not be any hesitation in giving full effect to it. If
the power to tax a sale in an ordinary sense is subject to certain conditions and
restrictions imposed by the Constitution, the power to tax a transaction which is
deemed to be a sale under Article 366(29A) of the Constitution should also be
subject to the same restrictions and conditions. Ordinarily unless there is a
contract to the contrary in the case of a works contract the property in the goods
used in the construction of a building passes to the owner of the land on which
the building is constructed, when the goods or materials used are incorporated in
the building. The contractor becomes liable to pay the sales tax ordinarily when
the goods or materials are so used in the construction of the building and it is
not necessary to wait till the final bill is prepared for the entire work. In
Hudson's Building Contracts (8th Edition) at page 362 it is stated thus:

The well known rule is that the property in all materials and fittings, once
incorporated in or affixed to a building, will pass to the freeholder-quicquid
plantatur solo credit. The employer under a building contract may not necessarily
be the freeholder, but may be a lessee or licensee, or even have no interest in
the land at all, as in the case of a sub-contract. But once the builder has affixed
materials, the property in them passes from him, and at least as against him
they become the absolute property of his employer, whatever the latter's tenure
of or title to the land. The builder has no right to detach them from the soil or
building, even though the building owner may himself be entitled to sever them
as against some other person-e.g., as tenant's fixtures. Nor can the builder
reclaim them if they have been subsequently severed from the soil by the
building owner or anyone else. The principle was shortly and clearly stated by
Blackburn, J., in Appleby v. Myers [1867] LR 2 CP 651 at 659 : "Materials worked
by one into the property of another become part of that property. This is equally
true, whether it be fixed or movable property. Bricks built into a wall become part
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of the house, thread stitched into a coat which is under repair, or planks and
nails and pitch worked into a ship under repair, become part of the coat or the
ship.

22. The above observations made by the Supreme Court, in Builders Association
of India and Others Vs. Union of India (UOI) and Others, , make it clear, if I may
reiterate, that by way of legal fiction, which the 46th Amendment has introduced
with the help of insertion of Sub-clause (b) of clause (29A) of Article 366, a
transaction, which was, otherwise, not regarded as a sale, has been made, and
shall be deemed to be, a sale and, hence, the limitations with which suffer a
State Legislature''s power to impose sales tax on the actual sale, a deemed sale
also suffers from same limitations. In short, whether an actual sale by transfer of
property in goods or by a deemed sale, when the property in goods is deemed to
have been transferred, the limitations, imposed on the power of the State to levy
sales tax, remain the same.

23. Following the case of Builders Association of India and Others Vs. Union of
India (UOI) and Others, , a Constitution Bench had to deal with the subject of
deemed sale in Gannon Dunkerley and Co. and Others Vs. State of Rajasthan
and Others, . In Gannon Dunkerley and Co. : (1993)1SCC364 , it was contended,
on behalf of the State, that State''s power, under entry 54 of the State List, to
impose tax on transfer of property in goods involved in the execution of a works
contract can be restricted if the Parliament makes law under Article 269(3) and
since no law has been made so far by the Parliament under Article 269(3), the
restrictions, imposed by the Central Sales Tax Act, 1956, which stand enacted by
virtue of the Parliament''s power under Article 286(2), are not applicable to
transfer of property in goods involved in the execution of a works contract. The
contention, so raised, was wholly rejected by the Constitution Bench in Gannon
Dunkerley and Co. and Others Vs. State of Rajasthan and Others,

24. In Gannon Dunkerley and Co. and Others Vs. State of Rajasthan and
Others, , the apex court, taking note of its decision in Builders Association of
India and Others Vs. Union of India (UOI) and Others, , has pointed out, at para
31 (page 224 of 88 STC), that the legislative power of the States, under entry 54
of the State List, is subject to two restrictions, one assigned from the entry itself,
which makes the said power "subject to provisions of entry 92A of List I" and the
other assignhed from the prohibition contained in Article 286. Under clause (3) of
Article 286, the Parliament is competent to make a law placing restrictions and
conditions on the exercise of the legislative power of the State under entry 54 of
the State List with regard to the system of levy, rates and other incidents of tax.
Such a restricted law may be in relation to (a) goods declared by Parliament to
be of special importance in inter-State trade or commerce or (b) to taxes of the
nature referred to in sub-clauses (b), (c) and (d) of clause (29A) of Article 366.
When such a law is enacted by the Parliament, legislative power of the States,
under entry 54 in the State List, has to be exercised subject to the restrictions
and conditions specified in that law. It is in exercise of the power conferred by
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Article 286(3) that the Parliament has enacted Sections 14 and 15 of the Central
Sales Tax Act, 1956. No law has, however, been made by the Parliament in
exercise of its power under Article 269(3).

25. Dealing with the above position of law, the apex court, in Gannon Dunkerley
and Co. and Others Vs. State of Rajasthan and Others, (page 228 of STC),
observed:

37. For the reasons aforesaid, we are of the view that even in the absence of any
amendment having been made in the Central Sales Tax Act (after the Forty-sixth
Amendment) expressly including transfers of property in goods involved in the
execution of a works contract, the provisions contained in Sections 3, 4 and 5
would be applicable to such transfers and the legislative power of the State to
impose tax on such transfers under entry 54 of the State List will have to be
exercised keeping in view the provisions contained in Sections 3, 4 and 5 of the
Central Sales Tax Act. For the same reasons Sections 14 and 15 of the Central
Sales Tax Act would also be applicable to the deemed sales resulting from
transfer of property in goods involved in the execution of a works contract and
the legislative power under entry 54 in State List will have to be exercised
subject to the restrictions and conditions prescribed in the said provisions in
respect of goods that have been declared to be of special importance in inter-
State trade or commerce.

26. The observations made, at para 37, make it abundantly clear that the
limitations, imposed by Sections 14 and 15 of the Central Sales Tax Act, 1956,
would also apply to the deemed sale, which results from transfer of property in
goods involved in the execution of a works contract and the legislative power,
under entry 54 of the State List, will have to be exercised subject to the
restrictions and conditions prescribed in Section 14 read with Section 15 of the
Act of 1956.

27. Leaving no room for doubt that a State Legislature is not competent to
impose a tax on goods declared to be of special importance in inter-State trade
or commerce except in accordance with the restrictions and the conditions
contained in Section 15 of the Central Sales Tax Act, 1956, the apex court,
following its decision in Builders Association of India and Others Vs. Union of
India (UOI) and Others, , observed and held, in Gannon Dunkerley and Co. and
Others Vs. State of Rajasthan and Others, , as under (at page 231 of STC):

41. It must, therefore, be held that while enacting a law imposing a tax on sale
or purchase of goods under entry 54 of the State List read with Sub-clause (b) of
clause (29A) of Article 366 of the Constitution, it is not permissible for the State
Legislature to make a law imposing tax on such a deemed sale which constitutes
a sale in the course of inter-State trade or commerce u/s 3 of the Central Sales
Tax Act or an outside sale u/s 4 of the Central Sales Tax Act or sale in the course
of import or export u/s 5 of the Central Sales Tax Act. So also it is not
permissible for the State Legislature to impose a tax on goods declared to be of
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special importance in inter-State trade or commerce u/s 14 of the Central Sales
Tax Act except in accordance with the restrictions and conditions contained in
Section 15 of the Central Sales Tax Act.

28. From the above observations, there remains no room for doubt that a State
Legislature cannot ignore the restrictions imposed by Section 15 of not imposing
tax at a rate higher than three per cent (as amended) of the sale or purchase
price of such goods, which are declared goods u/s 14 of the Central Sales Tax
Act, 1956.

29. From a patient and careful reading of Section 15, what becomes evident is
that every sales tax law of a State, insofar as it relates to imposition of tax on
the sale or purchase of declared goods, would be subject to the condition that
the tax under such law, in respect of sale or purchase of goods inside the State
shall not exceed three per cent of the sale or purchase price of the goods
involved. There can be no dispute that Section 15 is designed to override and
control, as correctly contended by Dr. Saraf, the power of the State to tax. One
has to read Sections 14 and 15 together, for, both these sections constitute a
scheme for taxation of goods declared to be of special importance in inter-State
trade or commerce. While Section 14 enumerates the goods, which are declared
as goods of special importance, Section 15 imposes various restrictions and lays
down the conditions subject to which sale and purchase of declared goods within
the State can be subjected to tax. The underlined object of Sections 14 and 15 is
to achieve a kind of uniformity in respect of States Sales Tax Act in respect of
declared goods.

30. It is, no doubt, true that the transfer of goods involved in the execution of
works contract is taxable as per the Schedule to the Assam VAT Act, 2003, at the
rate of 12.5 per cent. Though in respect of transfer of property in goods involved
in the execution of works contract, rate of local tax has been prescribed at 12.5
per cent, yet as far as declared goods are concerned, the State's power to
impose sales tax on declared goods cannot exceed three per cent as imposed by
Section 15 of the Act of 1956. It could not have been the legislative intent of the
Assam VAT Act, 2003, to impose the same rate of tax on declared as well as
undeclared goods involved in the execution of the works contract.

31. What logically follows from the above discussion is that while the State,
under the Scheme of the Assam VAT Act, 2003, is competent to levy sales tax on
transfer of property in goods involved in the execution of works contract at 12.5
per cent, such transfer of property in goods involved in the execution of works
contract will not exceed three per cent if the goods involved in the execution of
works contract are declared goods. Thus, the impugned order, dated April 10,
2007 which holds that the tax is imposable at 12.5 per cent on both declared as
well as undeclared goods is wholly without jurisdiction and not supported even
by the scheme of the Act under consideration.

32. In the result and for the reasons discussed above, these two writ petitions
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succeed. The impugned order, dated April 10, 2007, is hereby set aside and
quashed and it is held that the Assam VAT Act, 2003, does not permit the
respondents/authorities concerned to impose tax at 12.5 per cent on transfer of
such goods, which have been declared as goods of special importance u/s 14 of
the Act of 1956, and that on such declared goods, rate of tax cannot exceed
three per cent (as amended) ; whereas transfer of property in goods, which are
not declared goods involved in the execution of works contract, would be subject
to usual rate of tax of 12.5 per cent.

33. With the above observations and directions, both these writ petitions shall
stand disposed of.

34. No order as to costs.
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