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Judgement

B. Sudershan Reddy, J

1. This Civil Miscellaneous Appeal by the petitioner-plaintiff is against the orders
in I. A.No. 1396 of 1996 in O.S.No.1474 of 1996 dated 20-12-1996. The
appellant herein filed O.S.No.1474 for declaration and possession of the plaint
Schedule I property, portion of the said house against Defendants 1,3 and 4 and
for relief of ownership in respect of Schedule HI property against Defendants I to
3. However, the appellant herein prayed for relief of perpetual injunction in
respect of the ground portion of the said house.

2. The petitioner-plaintiff claims to be the true and absolute owner of the suit
schedule property having purchased the same for valuable consideration under
registered sale deed dated 20-1-1975. Improvements are stated to have been
made by her spending huge amounts. The first defendant is her husband and he
was looking after (he suit schedule properly as her trustee. It is also averred that
the appellant and the first respondent and their children migrated to United
States of America but were frequently visiting the city of Hyderabad and staying
in the said house. For the reasons for her absence from the city, the General
Power of Attorney deed is stated to have been executed in favour of her brother.
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3. It is her case thai all of a sudden she was informed by the inlaws of her
daughter that the first respondent has sold away and handed over the first floor
RCC portion of the said house to strangers. On verification from her well wishers
she had come to know that the fust defendant executed sale deed in favour of
Defendants 2 and 3 on 1-7-1996 and Defendants3 and 4 on 12-8-1996
alienating the suit schedule property. It is also alleged that during the said
verification, she had come to know that the first respondent herein got a
registered gift deed executed in his own favour by committing act of forgery and
impersonation as if she had executed the gift deed on 2-11 -1986. She had
never intended to gifl the said house. The gift deed is the result of forgery and
impersonation and therefore, it is a void document. Under those circumstances,
the first respondent would not have alienated the property in favour of
Respondents 2 to 4 is the case of the appellant. It is under these circumstances,
the suit by the petitioner for declaration of title and recovery of possession and
also perpetual injunction in respect of the ground floor portion.

4. The suit is resisted by the respondents-defendants. The first respondent
asserts that he had purchased the suit schedule property- in the name of the
petitioner-plaintifT and she had voluntarily executed the gift deed dated
2-11-1983 under which he had become the true and absolute owner. In his
capacity as the owner, he had alienated the suit schedule property in favour of
the respondents-defendants 2 to 4 for valuable consideration. It is the case of
the respondent-defendants 2 to 4 that they have purchased the suit schedule
property for valuable consideration after having satisfied about the title of the
first respondent. The other aspects of the pleadings need no reference for the
purpose of disposal of this appeal.

5. It appears that number of applications were filed by the petitioner-plaintiff
including I.A.No.1396/96 seeking temporary injunction against the respondondts
from interfering with the possession jnd enjoyment of the entire suit schedule I
prupul? i.e., entire ground floor of House No.3-'' 784/3 admeasuring 667.66
Sq.yards, situated at King Koti, Hyderabad till the disposal of the suit. The trial
Judge after an elaborate consideration of the matter came to the conclusion that
the petitioner has failed to establish prima facie case relating to her possession
and the balance of convenience also was not in favour of the petitioner for
granting temporary injunction. Hence this appeal.

6. It is required to notice the averments made in the affidavit filed in support of
the injunction application h ihs t''~''al Court. It i? averred by the petitions'' :hat
she has been ir cor tinuo use and occupation of the premises either personal} 01
through children etc. His stated that after her arrival from United Slates of
America, the first respondent made repeated attempts to dispossess her from
the entire ground floor of the suit schedule property but could not succeed . It is
no where asserted about her exclusive possession of the suit schedule properly
except making vague allegations that the first respondent had making repealed
attempts to dispossess the petitioner. The pelitione--, admittedly, is residing in
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United States of America and even according to her she vis-ts the city of
Hyderabad now and then.

7. The learned trial .1 udge rightly held that the petitioner herein failed to
produce any record whatsoever in support of her possession of the ground floor.
In fact the petitioner failed to implead all the purchasers and no claim is asserted
by her in respect of the first floor of the property. In another affidavit filed in
support of I.A.No.1553/96 as noticed by the learned Judge she had stated that
she was dispossessed from peaceful possession of the ground floor of the suit
schedule, property forcibly by Respondent No.l by using antisocial elements.
Having regard to the facts and circumstances of the case and the registered sale
deed executed by die first respondent in favour of the purchaser under Exs.Bl, 84
and B7, the trial Court rightly came to the conclusion that the petitioner is not in
possession of any portion of tin; suit schedule property whatsoever. It is rather
difficult to appreciate as to how the petitioner could assert ihat she continued to
be in possession of the schedule property while she is staying in U.S.A. The third
party affidavit filed by Respondents 2 to 4 by one Shaik Choudhary Nizamuddin
who is the father-in-law of the daughter of the petitioner would show that he was
in continuous possession of the ground floor of thci suit prope iy till the month of
August, 1996 and he fes handed over the possession to the pycrhassr after
alienation in favour of Respoundents 2 to 4 and others. However, certain movable
articles were left with an intention to get them back subsequently. It is stated in
the said affidavit that the petitioner was never in possession and enjoyment of
the suit properly but whenever she visits Hyderabad she was staying in the
house of her brother Qamar Rasheed whose house is just opposite to the suit
properly. The findings of the learned trial Judge are based upon the material
available on record.

8. Learned Counsel for the appellant submits that no counter-affidavits
whatsoever have been filed by Respondent No. 1 in I.A.No.1396 of 1996. But the
order reads as if a counter-affidavit was filed. This Court having regard to the
facts and circumstances of the case and having regard lo the repeated assertions
made by the learned Counsel for the petitioner called for a report from the Chief
Judge, City Civil Court, Hyderabad and a report is accordingly submitted by the
learned Chief Judge, City Civil Court, Hyderabad on 2-9-1997 staling that
counter-affidavit was filed on behalf of the respondents and Exs.Al to A16 and
Exs.Bl to B18 have been marked with consent- We do not find any reason
whatsoever not to accept the report submitted by the learned Chief Judge, City
Civil Court, Hyderabad. We accordingly accept the report intoto.

9. There is nothing on record (o suggest that counter-affidavits were not filed by
the first respondent and documents were not marked during the course of
enquiry. The proceedings of the Court and its docket are sacrosant. It is not
possible for this Court to easily presume something contrary as to what is
contained in the proceedings sheet of the trial Court. No Counsel would be
permitted to raise such arguments casting aspersions on the Courts. We do not
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approve the method adopted by the petitioner in this case. We would like to
remind the Advocates appearing on behalf of the parties that in every
proceedings they not only represent the cause of their clients but also represent
the majesty of law. They are duty bound to assist the Court as Officers of the
Court. They are not only advocates but Counsel. They are duty bound to Counsel
the parties. Unfounded allegations and aspersions on the Courts would not be in
the public interest. We do not wish to say anything further in the matter. The
facts in the instant case speak for themselves.

10. We are satisfied that the order of the learned trial Judge is perfectly in
accordance with law. The learned trial Judge had adverted to the points that
arise for consideration. Every conceivable aspect of the matter is taken into
consideration by the trial Court. In our considered opinion, the order does not
require our interference.

11. The Civil Miscellaneous Appeal accordingly fails and is dismissed with costs.

12. However, the trial Court shall dispose of the other interlocutory application
filed by the petitioner herein on their own merits uninfluenced by the
observations. If any made in this appeal, as they are confined only for the
purpose of disposal of the CMA arising out of an order in I.A.No.1396 of 1996 in
O.S.No.l474ofl996.
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