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Judgement

Sankaran, C.J.—This is an appeal by the 8th defendant, whose tarwad had
conducted a chitty. The present suit is an administration suit for collecting the
assets of the chitty and for paying the several creditors of the chitty. A
preliminary decree has also been passed and a Receiver appointed to take the
necessary steps for collecting the assets and distributing the same. When the
properties of the 8th defendant''s tarwad were attempted to be sold in execution
of the decree, the 8th defendant objected. He also filed an application under Act
III of 1956 for permission to pay the debts in instalments under the provisions of
that Act. Some of the counter-petitioners objected to the granting of the prayer
of the 8th defendant. The main controversy was on the question as to how many
of the claims against the foreman had become barred by limitation. According to
the 8th defendant, the claims of the plaintiffs and also of defendants 42 and 44
were alone subsisting, while the claims of all the other creditors had become
barred by limitation even before the date of the preliminary decree.

The lower court took the view that after the Institution of the suit, the law of
limitation will not operate as against any such claim and accordingly held that
the claims of the several creditors have not become barred. This view is not
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correct. The mere institution of an administration suit will not have the effect of
suspending the law of limitation so far as the creditors are concerned. It is only
with the passing of the preliminary decree that the court takes charge of the
chitty assets and proceeds to administer the same for the benefit of the
creditors. After the date of the preliminary decree, the affairs of the chitty assets
are in the hands of the court and hence the claims of the creditors will not be
barred by the operation of the law of limitation. Prior to that date, those claims
may get time-barred. The question whether the claims of the creditors in this
case had thus become time-barred, before the date of the preliminary decree,
has not been investigated. It has to be investigated and such of the claims which
were alive up to the date of the preliminary decree have to be entertained and
provision made for satisfaction of those claims. For this purpose the case has to
be sent back to the lower court,

2. The view taken by the lower court that the foreman had no right to pay off
any of the chitty debts out of court, does not also appear to be correct. The
administration suit does not bar the foreman from dealing with his creditors. It
there has been an honest and real adjustment and satisfaction of any of the
claims, the same could be recognised in the administration of the estate. The 8th
defendant has a case that the amount of the claim still to he paid is
comparatively small and that he is prepared to pay off the same. This question
will arise only after ascertaining the extent of the several claims outstanding
without becoming barred before the date of the preliminary decree. Thus an
investigation into that matter is of paramount importance.

3. In the result, this appeal is allowed and the order of the lower court is set
aside. The case is sent back to the lower court for fresh disposal in accordance
with law and in the light of the observations made above. We make no order for
the costs of this appeal.
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