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Judgement

Ramesh Nair, Member (J)

1. The brief facts of the case are that the appellant have under taken the job of
construction with material. However, the service tax was paid under Commercial
or Industrial Construction Services only in respect of service portion. The case of
the department is that the value of material also needs to be included in the
construction services. Accordingly, differential service tax demand was confirmed.

2. Shri Vipul Khandhar, Learned Chartered Accountant appearing on behalf of the
appellant at the outset submits that the appellant have raised the issue that
since the construction service was provided along with material and necessary
state VAT was paid the service is classifiable under ‘works contract service’. The
period involved is prior to 01.06.2007, therefore, during the relevant period, the
‘works contract service’ was not taxable, for these reasons, the demand is not
sustainable. He requested that the factual aspects of service whether it falls
under ‘works contract service’ or otherwise has not been examined. Therefore,
he prays for remand of matter to examine the nature of the services as ‘works
contract service’.

3. Shri Sanjay Kumar, Learned Superintendent (AR) appearing on behalf of the
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revenue reiterates the findings of the impugned order.

4. On careful consideration of the submission made by both the sides and perusal
of records, we find that now the appellant has raised very vital issue that since
the construction service was provided along with the material and VAT was paid
as claimed by them, the service is prima facie classifiable under ‘works contract
service’ and if the effect of such nature of services is given the same will directly
affect the demand of service tax raised by the department. However, whether the
service is works contract service or otherwise, it involves various factual aspects,
only after ascertaining the same it can be concluded that the service is
classifiable under ‘works contract service’. Only thereafter it can be determined
whether any tax liability is due against the appellant. Accordingly, the matter
needs to be re-considered for verification of fact related to claim of the appellant
that whether the service is classifiable under works contract service or otherwise.

5. Therefore, the impugned order is set aside. Appeals are allowed by way of
remand to the Adjudicating Authority keeping all the issues open.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/aneesh-engineers-appellant-hash-cc… Page 2 of 2


