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Final Decision : Dismissed

Judgement

K. Vinod Chandran, J.—The petitioner challenges levy of cess under the Building
and Other Construction Workers (Regulation of Employment and Conditions of
Service) Act, 1996. Admittedly the petitioner had constructed a building which
would be liable to cess under the Act. Going by the averments in the writ petition
itself, the construction of the building was completed over a period of 4 years. On
07/02/2006, the petitioner was issued with Ext. P1 demand; being the cess
assessed on the cost of construction which had been completed till that date. The
same is permissible as per Rule 4 of the Building and Other Construction Workers
Welfare Cess Rules, 1998, which permits levy under sub-section (1) of Section 3
of the Act within 30 days of completion of the construction project or within 30
days of the date on which the assessment of the cess payable is finalized. Sub-
section (2) permits levy in each year, when the duration of the project or
construction work exceeds one year. The petitioner paid the amounts as
demanded in Ext. P1 which is evidenced as per Ext. P2.
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2. When the construction of the building was completed, the petitioner was
issued with notice on 10/02/2010 produced as Ext. P3 demanding an amount of
Rs. 7,00,112/-, assessing the total cost of construction to be Rs. 8,45,11,154/-.
The petitioner has not filed any objection to Ext. P3. Ext. P4 final assessment
order was passed on 24/05/2010, against which alternate remedies are provided
under the Act and Rules. The petitioner obviously has chosen to approach this
Court with a Writ Petition under Article 226 of the Constitution, on the ground
that the levy made is exorbitant, insofar as the cess levied is for the benefit of
the construction workers, while the amount by which such levy made includes
the entire construction work. The petitioner''s essential contention is that the
cost of material would have absolutely no nexus with the work put in, by the
construction workers and hence the same has to be excluded. Immediately it is
to be noticed that the contention on the face of it is not sustainable. In a
construction work, the materials used definitely has a bearing on the work
carried out.

3. The Act and the Rules aforesaid have been enacted to provide for relief to the
workers engaged in the un-organized sector of construction. The Act definitely is
a welfare measure which the State has initiated; for which the activity, which the
workers whose interests are sought to be protected are involved in, is intended
to be taxed. The activity in which the workers who are benefited by the
enactment, are engaged in, is the construction work carried on. The enduring
benefit of such construction enures to the person who carries on the same as the
owner.

4. The measure for imposing such levy has been determined as the construction
cost incurred and the levy has been specified to be on the "employer", who is
defined under the Building and Construction Workers Regulation of Employment
and Condition of Services Act, 1996. The definitions in that Act, have been
imported to the Cess Act by sub-section (b) of Section 2. Though the cess has
been levied and is intended to be collected for the purpose of the welfare of
those persons employed in construction, there cannot be any perceptive
differentiation of the wages paid to the construction workers and the cost of
construction otherwise incurred by an owner. The State is competent to decide
the measure on which such levy has to be made.

5. The distinction between the levy of tax and the measure of tax prescribed has
been highlighted by the Supreme Court and was reiterated in Union of India
(UOI) and Others Vs. Bombay Tyre International Ltd. and Others, AIR 1984 SC
420 : (1983) 2 CompLJ 4 : (1984) 2 ECC 102 : (1983) 3 ECR 653 : (1983) 12
ELT 869 : (1983) 1 SCALE 521 : (1984) 1 SCC 467 : (1983) 4 SCC 210 : (1984)
1 SCR 347 , by a three Judge Bench, which stood reaffirmed in The State of West
Bengal Vs. Kesoram Industries Ltd. and Others, (2004) 187 CTR 219 : (2004)
266 ITR 721 : (2004) 1 JT 375 : (2004) 1 SCALE 425 : (2004) 10 SCC 201 :
(2004) 2 SCR 564 , by a Constitution Bench. The question raised therein was as
to whether the wholesale price actually charged by the manufacturer could be
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taken as the measure of tax on which the levy is made. The said contention was
raised on the multiple grounds that excise is a tax on manufacture or production
and uniformity of incidence being a basic characteristic of the levy of excise, the
exclusion of post-manufacturing expenses and post-manufacturing profits is a
necessary corollary to achieve the said uniformity. It was urged that the
conceptual value is only the cost of manufacture and the wholesale price charged
by the manufacturer would not be a determining factor. Referring to a number of
earlier decisions of the Federal Court, the Privy Council and the Supreme Court
itself, it was held so:

"It is apparent, therefore, that when enacting a measure to serve as a standard
for assessing the levy the Legislature need not contour it along lines which spell
out the character of the levy itself. Viewed from this standpoint, it is not possible
to accept the contention that because the levy of excise is a levy on goods
manufactured or produced the value of an excisable article must be limited to the
manufacturing cost plus the manufacturing profit. We are of opinion that a
broader based standard of reference may be adopted for the purpose of
determining the measure of the levy. Any standard which maintains a nexus with
the essential character of the levy can be regarded as a valid basis for assessing
the measure of the levy. In our opinion, the original Section 4 and the new
Section 4 of me Central Excises and Salt Act satisfy this test."

It was clearly held that the levy of tax is defined by its nature and the measure
of tax has to be assessed by its own standard. The standard adopted as the
measure of the levy though would indicate the nature of the tax, it was found
that, it does not necessarily determine the nature as such. This Court, hence,
does not find any infirmity in the prescription of the measure of the levy as per
the Cess Act.

The writ petition, hence, would stand dismissed. No costs.
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