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Judgement

Akil Kureshi, J.(Oral) - Petitioner has prayed for a protection against recovery in
connection with an order in original dated 25-1-2001, which by way of a second
appeal is subject matter before the CESTAT in Appeal No. E-1227/03. It is
undisputed that in such appeal, the Tribunal had granted stay against the
recoveries. The petitioner was granted periodical extensions of stay also.
However, the department has been pressing for recoveries since last couple of
years on the ground that the petitioner is unable to produce the order of the
Tribunal extending such interim relief. In that background, the petitioner has filed
this petition.

2. Having heard learned counsel for the parties, we gather that the appeal before
CESTAT was originally presented before the Bench at Mumbai. After setting up of
Tribunal at Ahmedabad in the year 2007, such appeal along with other appeals
falling within the jurisdiction of the Ahmedabad CESTAT, had to be transferred. It
appears that on account of this reshuffling, the appeal papers in the present case
are not easily traceable. From the letter dated 2-7-2014 written by Deputy
Registrar, CESTAT, Ahmedabad to Deputy Registrar, CESTAT, Mumbai, we gather
that till such date, the appeal papers were not received by the Tribunal at
Ahmedabad. In this background, the case of the petitioner is that the stay
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extension application could not be decided by the CESTAT, Ahmedabad. The
petitioner is not responsible for any delay either in hearing of the appeal or in
pursuing the application for extension of stay. According to the petitioner
therefore, in the meantime, the department cannot be allowed to affect the
recovery.

3. We share the concern of the department that the recoveries in the present
case has been stalled for over 10 years by now, even after filing an appeal before
the Tribunal. The petitioner''s appeal before the Tribunal therefore must be heard
as early as possible. However, a stay which was granted as far back in the year
2003, cannot be vacated in facts of the present case when we find that the
Tribunal is unable to either hear the appeal or to decide the petitioner's
application for extension of stay for want of the appeal papers.

4. Under the circumstances, the petition is disposed of with following directions :

I. The petitioner shall reconstruct the appeal before the Tribunal latest by
25-4-2016 with a copy to the department.

II. If so done, the Tribunal is requested to grant priority consideration to such
appeal and dispose of the same latest by 30-6-2016.

III. Till 30-6-2016, there shall be no coercive recovery.

5. If for some reason the Tribunal is unable to decide by 30-6-2016, it would be
open for the petitioner to apply for extension of stay which application shall be
decided on its own merits unmindful of this order. In other words question of
extension of stay will depend on facts as may emerge.

6. Petition disposed of accordingly.
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