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Judgement

1. By this petition filed under Article 227 of the Constitution of India, the
petitionerÂ has impugned the orders dated 9th August 2010Â and 10th

AugustÂ 2010 passed by the competent authority i.e. the respondent no.2Â
thereby giving vacant the possession Â ofÂ the premises i.e.Â Room

No.26, 3rd Floor,Â ChhotaniÂ Building, 93-95, Sun Mill Lane, Lower Parel,
Mumbai 400 013 to the respondent no.1Â and seek an order and

direction against the respondent no.2Â to handÂ over the possession of the said
premisesÂ to the petitioner by evictingÂ the respondent no.1.Â

2. Rule. Mr.Karande, learned counsel appearing for the respondent no.1 waives
service.Â Mr. Kankal, AGP appearing for the respondent nos.2 and

3 waives service. By consent of parties,Â the petition is heardÂ finally. Some of
the relevant facts for the purpose of deciding this petition are as

under :-Â Â Â Â Â

3. The petitionerÂ is the landlord of the Chhotani building situatedÂ at 93-95,
Sun Mill Lane,Â Lower Parel, Mumbai. Father-in-law of the
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respondent no.1 i.e. Mr.Nilkanth Balkrishna GokhaleÂ was the government
allotteeÂ of the State of MaharashtraÂ who had requisitioned the said

premisesÂ i.e. Room No.26, 3rd Floor,Â ChhotaniÂ Building, 93-95, Sun Mill
Lane, Lower Parel,Â Mumbai 400 013 (for short â??the said

premisesâ?)Â under the provisions of the Bombay Land RequisitionÂ Act, 1948
(for short â??the said Actâ?)Â and allottedÂ the same to the said

Mr.Nilkanth B. Gokhale. During the lifetimeÂ ofÂ the said Mr.Nilkanth B. Gokhale,
the competent authorityÂ passed an order directing the said

Mr.Nilkanth B. GokhaleÂ to handÂ over the possessionÂ of the said premises.Â
The said order was challenged by the said Mr.Nilkanth B.

Gokhale by filingÂ an appealÂ before the Appellate Authority.Â The said appealÂ
was however rejected by the Appellate Authority.Â The said

Mr.Nilkanth B. GokhaleÂ was paying compensationÂ to the Rent Collector
appointedÂ by theÂ petitionerÂ on behalf of theÂ State of

Maharashtra as the premisesÂ was allottedÂ by the State Government. Some
time in the year 1993, the said Mr.GokhaleÂ retired from

service.Â Â Â

4. Supreme Court thereafter passed an order pursuant to which the competent
authorityÂ issued an order dated 9thÂ SeptemberÂ 2008Â for

evictionÂ of occupantsÂ of the said premises andÂ tookÂ its possession on 22ndÂ
SeptemberÂ 2008.Â The possessionÂ of the said

premisesÂ was taken by the competent authority fromÂ the then occupantsÂ of
the said premises. The order of eviction passed by the competent

authorityÂ andÂ challenged by the said Mr.Nilkanth B. Gokhale was upheld.Â The
said premisesÂ after recoveringÂ possession from the legal

heirsÂ of the said Mr.Nilkanth B. Gokhale,Â however, continued to beÂ in
possessionÂ of the ControllerÂ of AccommodationÂ uptoÂ 12th

AugustÂ 2010.Â

5. It is the case of the respondents thatÂ theÂ fact of recovering the possession
of the said premises from the legal heirsÂ of Mr.N.B. GokhaleÂ

was informed to the landlord by the competent authorityÂ vide their letter dated
3rd OctoberÂ 2008.Â Â This case of the respondentsÂ is

disputedÂ by the petitioner.Â Â

6. It is the case of the respondents thatÂ the petitioner however continued to
recoverÂ the rentÂ from the respondent no.1Â in respect of the said
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premises fromÂ JulyÂ 2008Â to AprilÂ 2010 which payment wasÂ made by
chequeÂ by the respondent no.1Â and was collectedÂ by the

Rent CollectorÂ by the petitioner. The Rent CollectorÂ of the petitionerÂ also
issued a rent receiptÂ in favour of the respondent no.1Â for the

said period. It is the case of the respondent no.1 that the said Mr.N. B.Gokhale
was though the government allottee, he was treated as a tenantÂ by

the petitioner even after retirement.Â By an order dated 9th AugustÂ 2010, the
said premisesÂ wasÂ de-requisitionedÂ andÂ its possessionÂ

was restored to the respondent no.1 vide an orderÂ of Controller of
Accommodation dated 10th AugustÂ 2010.Â

7. On 14th May 2008 and 3rd October 2008, State of Maharashtra called upon
the petitioner to produce the proof of his ownership. In the said letter, it

was recorded thatÂ forcible possession of the said premises was takenÂ by the
Government of Maharashtra.Â Â

8. OnÂ 11th JanuaryÂ 2011,Â the petitioner hereinÂ filed this writ petitionÂ inter
alia praying for quashing and setting aside the orders dated 9th

AugustÂ 2010 andÂ 10th AugustÂ 2010Â passed by the competent authorityÂ
and for possession of the suit premisesÂ from the respondents

andÂ for other reliefs.

9. Some time in the year 2011,Â the respondentÂ no.1 filedÂ a Declaratory Suit
(Rent Act Declaratory Suit No.1505 of 2011) against the petitioner

in respect of the suit premises in the Court of Small Causes at Mumbai.Â This
writ petition appeared on board on 30thÂ March 2012.Â This Court

observed that the arguable questions are raised about the competence of the
State GovernmentÂ to pass the impugned order dated 9th AugustÂ

2010 and the subsequentÂ order dated 10th AugustÂ 2010.Â This Court
observed thatÂ prima facieÂ in terms of the judgment of the Supreme

Court in the case ofÂ MaheshchandraÂ TrikamjiÂ GajjarÂ Vs. State of
MaharashtraÂ & Ors.,Â (2000) 3Â SCCÂ 295,Â the original allottee

would beÂ entitled to the protection of the Amended Act wherebyÂ the Bombay
Rent Act,Â the Bombay Land RequisitionÂ ActÂ andÂ

BombayÂ Government PremisesÂ (Eviction) ActÂ were amendedÂ w.e.f.Â 7th
DecemberÂ 1996.Â The validity of the said Amended Act has

been upheld by the Supreme Court in the case ofÂ WelfareÂ AssociationÂ ARPÂ
MaharashtraÂ & Anr.Â Vs. RanjeetÂ P.Â GohilÂ & Ors.,
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AIRÂ 2003Â SCÂ 1266.Â This Court observed thatÂ however in this case,Â it is
the case of the respondent no.1Â that the landlordÂ had

directly acceptedÂ the rent for various periods commencing fromÂ FebruaryÂ
2005Â till April 2010 and on that basis,Â the impugned orders have

beenÂ passed.

10. At that stage the suit filed by the respondent no.1 i.e.Â RAD Suit No.1505
ofÂ 2011 in the Court of Small Causes at Mumbai was pending.Â In

view of these peculiarÂ facts andÂ by way of interim order, this Court directed
that the said RAD suitÂ shall beÂ heard and disposed of

expeditiouslyÂ and in any case onÂ or before 30thÂ June 2013.Â It was made
clear thatÂ depending upon the out come of the said suit, further

appropriate orders can be passed in this petition.Â This Court accordingly issued
a notice for final disposal returnable in the first week of July 2013.Â

11. By a judgmentÂ and decree datedÂ 26th JuneÂ 2015, the Small Causes
Court at MumbaiÂ dismissed the said RAD SuitÂ No.1505 of 2011

filed by the respondent no.1 against the petitioner andÂ others. The respondent
no.1Â has preferred an appealÂ (273 of 2016)Â against the said

judgmentÂ andÂ decree datedÂ 26th JuneÂ 2015Â before the Appellate bench of
the Small Causes Court.Â The said appealÂ is admitted

andÂ is pending for hearing and final disposal.Â

12. Mr.Haridas, learned counsel appearing for the petitioner invited my attention
to variousÂ annexures to the writ petition including the order dated

9th September 2008 passed by the Controller of Accommodation whichÂ referred
to the order passed by the Supreme Court in the Civil Appeal

No.2026 of 2000 and based on the said judgment, State of Maharashtra had
decided to take forcible possession of requisitioned premises. By the said

order, the Government allotteeÂ of the requisition premisesÂ were directed to
take out their all the household belongingsÂ from requisitionÂ

premises on or before 22ndÂ SeptemberÂ 2008 to enableÂ the State
GovernmentÂ to take vacant and peacefulÂ possession of the said premises.

It is the case of the petitioner that the petitioner did not receive the said copy of
the order dated 9th SeptemberÂ 2008.

13. It is submitted by the learned counsel that the said Mr.GokhaleÂ was allotted
the said premisesÂ by the competent authority under the provisions

of the Bombay LandÂ Requisition Act, 1948 when the said Mr.GokhaleÂ was a
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government employee.Â The said Mr.Gokhale did not have any

right in the said premises except being a government allottee as per the Bombay
Land Requisition Act, 1948. The said Mr.GokhaleÂ had already

retiredÂ from service prior to 1993.Â Â The competent authorityÂ had passed an
order of eviction dated 15th February 1993Â thereby directing

the government allotteeÂ to hand overÂ vacant and peaceful possessionÂ of the
said premises within a period of 30 days.Â It is submitted that the

said Mr.GokhaleÂ had no right to continue or occupy the said premises after his
retirement and in any event after an order of eviction datedÂ 15th

February 1993 was passed by the competent authority. The appeal preferred by
the said Mr.Gokhale against the order of eviction passed by the

competent authority came to be dismissedÂ which order was confirmedÂ by the
Appellate Authority.Â

14. Supreme Court had passed an order inÂ the Civil Appeal No.2026 of 2000 on
the basis of which the competent authority had passed an order to

take forcible possession of the said premises on 22nd September 2008. The
Controller of Accommodation had accordingly takenÂ forcible possession

of the said premisesÂ from the thenÂ occupants of the said premises and
continued toÂ retainÂ the possession thereof till April 2010. It is

submitted that the order of de-requisition of the premises passed by the
competent authority has been upheld by the Supreme Court. Since the original

allottee had no right, title and interest of any nature whatsoever, the
proceedingsÂ filed by himÂ were rejected all throughout, the respondent no.1

being a daughter-in-law of the said Mr.Gokhale could not have independent right
in respect of the said premises from the petitioner.

15. Learned counsel for the petitioner in his alternate submission relied uponÂ
the portionÂ of the oral evidence led by the respondent no.1 in the

RAD Suit No.1505 of 2011Â filed in the Small Causes Court at Mumbai andÂ
various findings andÂ observationsÂ made by the Small CausesÂ

Court in the RAD suitÂ against the respondent no.1 while dismissing the said
RAD suit.Â

16. It is submittedÂ by the learned counsel for the petitioner that Small CausesÂ
Court has categoricallyÂ rendered a findingÂ against the

respondent no.1Â that she was not a tenantÂ in respect of the said premises. It
is submitted that the respondent no.1Â has not beenÂ even
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residingÂ in the said premisesÂ and has been permanentlyÂ staying at Thane.Â Â
No rent receipt was admittedlyÂ issued in favour of the

respondent no.1 eitherÂ by the petitionerÂ or even by the Rent Collector
appointed by the petitioner. The respondent no.1Â did not take any steps

to impugn the alleged forcible possessionÂ of the said premisesÂ by the
competent authority.Â Â

17. Learned counselÂ for the petitioner placed relianceÂ on the judgment of the
Supreme Court in the case of GrahakÂ SansthaÂ Manch andÂ

Ors.Â Vs. State of Maharashtra reported inÂ (1994)Â 4 SCCÂ 192. LearnedÂ
counsel also placed reliance on the affidavit-in-replyÂ filed by

the respondent nos.2 and 3Â and more particularlyÂ paragraphÂ 3Â admitting
thatÂ in view of the order dated 9th AugustÂ 2010Â passedÂ by

the Controller of Accommodation under Section 9(1) andÂ 9(3)Â of the Bombay
Land RequisitionÂ Act,Â 1948Â de-requisitioning the said

premises,Â it was an obligationÂ of the authorityÂ to deliver the possessionÂ to
the petitioner. The Section Officer of the Controller of

Accommodation, Mumbai, however,Â addressed a letter dated 10th AugustÂ
2010Â to the respondent no.1Â askingÂ herÂ to obtainÂ

possessionÂ of the said premisesÂ from the Government.Â Â

18. It is submitted that the said letterÂ does not mention, under whichÂ
provisionÂ of law,Â the said letter was addressed to the respondent no.1Â

andÂ the sameÂ was contrary toÂ the directions issued inÂ the order datedÂ 9th
AugustÂ 2010Â passed by the competent authority under the

provisions of the Bombay Land Requisition Act, 1948. It is submitted that the
Controller of Accommodation already having takenÂ possession of the

said premisesÂ from the family members of the said Mr.Gokhale,Â could not have
handed over possessionÂ back to the respondent no.1 illegally.

The possessionÂ of the premises ought to have beenÂ handed over to the
petitioner in view of theÂ admitted fact thatÂ the said premisesÂ was

derequisitioned.

19. It is submitted that there is no provision under the said Bombay Land
Requisition Act, 1948 under which the GovernmentÂ could giveÂ

possession to a third partyÂ after order of de-requisition could be passed. The
respondent no.1Â could not haveÂ claimed possession directly

fromÂ the Controller of Accommodation or from the competent authority. The
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Controller of Accommodation had first handed over possessionÂ of

the said premisesÂ to the respondent no.1Â illegally and thereafter had
informedÂ the petitionerÂ about suchÂ handing over possession to the

respondent no.1.Â It is submitted that since Mr.GokhaleÂ did not have right, title
and interest of any nature whatsoever in the said premises,Â the

respondent no.1Â could not claimÂ any right, title and interestÂ in the said
premises either as a occupant, tenant or otherwise.Â Â

20. Learned counsel for the petitioner invited my attention to the observationsÂ
made in the impugned order dated 9th August 2010Â and would

submit that the respondent no.1Â did not claimÂ any right, title and interestÂ in
the said premisesÂ independently.Â The respondent no.1Â having

takenÂ such stand,Â the impugned order dated 9th AugustÂ 2010 passed by the
Controller of Accommodation deserves to be set aside on this

ground alone.Â The stand takenÂ by the respondent no.1Â now is that the
respondent no.1 is claimingÂ independent right in the said premises

which is contraryÂ to the letter of the respondent no.1Â toÂ the Controller of
AccommodationÂ seeking possession.

21. It is submitted that the definition ofÂ 'tenant' would not apply to the
respondent no.1 in view of the fact that the respondent no.1Â is admittedlyÂ

nowÂ notÂ claiming throughÂ her father-in-lawÂ i.e. Mr.N.B.Gokhale, originalÂ
allottee.Â The provision of the Bombay Land Requisition Act,

1948 does not provide for handing over possessionÂ by the competent authority
or Controller of Accommodation to a third party or even toÂ a

tenant.Â

22. It is submitted by the learned counsel that the respondent no.1 has made a
fraudulent claimÂ in respect of the said premisesÂ which has already

been de-requisitioned which order has attained finality.Â Even this Court takes
theÂ cognizance of fact that the appealÂ filed by the respondent

no.1Â against the decree passed by the Small Causes CourtÂ is still pending, this
Court may direct the respondent no.1Â to hand over possession of

the said premises to the petitionerÂ which may be subject to the outcome of the
appeal filed by the respondent no.1.

23. Mr.Karande, learned counsel for the respondent no.1, on the other hand,Â
submits that this Court had initiallyÂ adjourned this writ petition on the

ground that the declaratory suit filed by the respondent no.1Â in respect of the
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said premisesÂ was pending in the Small Causes Court at Mumbai.Â

He submits that the respondent no.1Â has already preferred an appeal against
the said decree passed by the Small Causes Court, MumbaiÂ and the

sameÂ is admitted and is pending forÂ hearing and final disposal. He submits
that the findings rendered by the Small Causes Court, Mumbai in the

said suit filed by the respondent no.1 as well as the oral evidenceÂ recordedÂ by
the said Court cannot beÂ thus relied uponÂ by the petitioner and

cannot beÂ considered by this Court in this writ petition.

24. Learned counsel for the respondent no.1Â placed reliance on the notificationÂ
published in the Maharashtra Government Gazette dated 20thÂ

June 1981 in exercise of the powersÂ conferred by Section 8BÂ of the Bombay
Land Requisition Act, 1948 appointing various officers for the

purpose of carryingÂ outÂ provisions of the said Act.Â He also placed reliance on
the OrdinanceÂ issued by the State GovernmentÂ which was

published inÂ the Maharashtra Government Gazette dated 7th December 1996Â
thereby amending various provisionsÂ of the Bombay Rents, Hotel

andÂ LodgingÂ House Rates Control Act, 1947,Â Bombay Land Requisition Act,
1948Â andÂ the Bombay GovernmentÂ PremisesÂ (Eviction)

Act, 1955.

25. It is submitted thatÂ the original allottee, father-in-lawÂ of the respondent
no.1Â was issuedÂ rent receiptsÂ in respect of the said premises

even afterÂ an order of de-requisition under the provisions of the said Act which
amounts were paidÂ by the respondent no.1. He submits thatÂ

those rent receiptsÂ were admittedlyÂ issued from FebruaryÂ 2005Â till April
2010.Â The respondent no.1Â is thus not claimingÂ any rightsÂ

in the said premises through herÂ father-in-law but has been claiming as an
independent right. WhenÂ the Controller of AccommodationÂ has

taken forcible possessionÂ onÂ 3rd OctoberÂ 2008, the sameÂ wasÂ forcibly
taken from the respondent no.1.Â The respondent no.1Â was

thus entitled to restoration of the possessionÂ of the said premises from the
Controller of Accommodation.Â The Controller of AccommodationÂ

was justified in restoring the possession of the said premisesÂ to the respondent
no.1, havingÂ been found that the same was forcibly andÂ illegally

takenÂ from herÂ by the Controller of Accommodation.

26. Learned counsel for the respondent no.1 invited my attention to theÂ
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averments made in paragraphÂ 7Â of the petition and would submit thatÂ

the petitioner has taken contradictory stand.Â It was not the case of theÂ
petitioner thatÂ the letter dated 14th MayÂ 2008Â Â was not

receivedÂ by the petitioner fromÂ the Controller of Accommodation. The
petitioner had acceptedÂ the chequesÂ from the respondent no.1Â

even for the period when the premises were in possession of the Controller of
Accommodation i.e. even afterÂ 3rd October 2008. Such issue of

tenancy thusÂ raised by the respondent no.1Â could be decided by the Small
Causes Court at Mumbai and notÂ by the Controller of

Accommodation. He placed reliance on the letter dated 10th August 2010Â
addressed by the Desk Officer to the respondent no.1 with a copy of

pre-decessor of the petitionerÂ and would submit that the petitioner was fully
aware of the action initiatedÂ by the Controller of

Accommodation.Â Â

27. Learned counsel for the respondent no.1Â placed reliance on the judgment of
the Supreme Court in the case of Delta InternationalÂ Ltd. Vs.Â

ShyamÂ SundarÂ GaneriwallaÂ & Anr., AIRÂ 1999 SCÂ 2607 and in particularÂ
paragraph 15Â in support of the submission thatÂ the

respondent no.1Â had already satisfiedÂ the test of creation of tenancyÂ and
thus the respondent no.1Â has good chancesÂ of succeedingÂ in

appeal filed before the Appellate Bench of Small Causes Court, Mumbai.Â He
submits that the petitioner has not disputed the issuanceÂ of tenancy

receiptÂ by the Rent CollectorÂ in favour of the father-in-lawÂ of the
respondentÂ no.1Â or that the rent was paid by the respondent no.1Â

from herÂ bank accountÂ to the petitioner.Â Â

28. It is submitted that the affidavit filed by the respondent nos.2 andÂ 3Â
cannot be consideredÂ by this Court which is contrary to the order

passed by the Controller of Accommodation.Â He submits thatÂ in any event,Â
the deponent of the said affidavit has expressed hisÂ personal

opinionÂ about the impugned order and thus is notÂ bindingÂ onÂ the parties as
well as this Court.Â Â He submits thatÂ the said officerÂ who

has filed affidavit-in-replyÂ in this proceedingÂ had already retiredÂ much earlier
and had himselfÂ passed the said impugned order when he was

in service. The said retired officerÂ had also givenÂ oral evidenceÂ in the suit
filed by the respondent no.1 as witness of theÂ petitioner and thus
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the said affidavit cannot be considered.Â Â Â Â

29. Mr.Haridas, learned counsel for the petitioner in rejoinder submits that
merely because the respondent no.1 has claimed to have paid rent for part

of the period when the father of the respondent no.1 was in possession of the
suit premises and even thereafter would not create any tenancy in

respect of the suit premises in favour of the respondent no.1. It is not the case
of the respondent no.1 that any rent receipts were issued by the Rent

Collector in favour of the respondent no.1 at any point of time.Â He submits that
the plea of the respondent no.1 that she was tenant in respect of the

suit premises has been negatived by the Small Causes Court.Â He submits that
the respondent no.1 does not dispute even before this court that she

has been staying at Thane permanently.Â Learned counsel distinguished the
judgment of Supreme Court in case of Delta InternationalÂ Ltd. (supra)

relied upon by the learned counsel for the respondents on the ground that the
Small Causes Court has already held that the respondent no.1 has failed

to have established her alleged tenancy in respect of the suit premises.Â There
were no documents placed on record by the respondent no.1 in

respect to her alleged tenancy before the Small Causes Court.Â

30. It is submitted that after the death of the father in law of the respondent
no.1, she continued to pay rent even during the period when the premises

were in possession of the Controller of Accommodation to the rent Collector with
an ulterior motives and with an intention to create record.Â The

respondent no.1 however did not dispute that all rent receipts were issued by the
receipt collector in the name of the father-in-law of the respondent

no.1.Â Learned counsel for the petitioner placed reliance on the judgment of
Supreme Court in case of Bhuneshwar Prasad & Anr. vs. United

Commercial Bank & Ors., (2000) 7 SCC 232 in support of his submission that
merely because that Rent Collector of the petitioner has collected any

rent from the respondent no.1, no fresh tenancy has been created.Â He submits
that the State Government did not inform the petitioner about the de-

requisition of the suit property.

Â Â REASONS AND CONCLUSIONS

31. It is not in dispute that the petitioner is the owner of the building viz.
Chhotani Building situated at Lower Parel, Mumbai. Mr.Nilkanth Balkrishna

GokhaleÂ was a government employee. The suit premises i.e. Room No.26, 3rd

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/anil-manilal-sanghvi-appellant-hash-… Page 10 of 17



Floor,Â ChhotaniÂ Building, 93-95, Sun Mill Lane, Lower Parel,Â

Mumbai 400 013 was requisitioned by the State Government under the
provisions of Bombay Land RequisitionÂ Act, 1948.Â The suit premises was

allotted to the father-in-law of the respondent no.1 i.e. Mr.Nilkanth B.Gokhale
during the period when he was an employee.Â It is not in dispute that

during the lifetime of the said Mr.Nilkanth B.Gokhale, vide an order dated 15th
February, 1993 he was asked by the Controller of Accommodation to

hand over the possession of the suit premises.Â The said order was admittedly
challenged by the said Mr.Nilkanth B.Gokhale by filing an appeal

before the appellate authority. The said appeal is admittedly rejected.Â

32. On 9th September,2008, the Supreme Court directed the competent
authority to evict the occupants of the suit premises.Â Â The said order was

complied with the competent authority and the possession of the suit premises
came to be taken on 22nd September,2008.Â It is the case of the

petitioner that the petitioner was not informed about the factum of taking
forcible possessionÂ by the Controller of Accommodation from the

occupants of the suit flat.Â On the other hand it is the case of the respondent
no.1 that the fact or recovery of the possession from the heirs of

Mr.Nilkanth B.Gokhale was informed to the petitioner by a letter of the
competent authority dated 3rd October,2008.

33. A perusal of the record further indicates that it is the case of the respondent
no.1 that even though the suit premises was in possession of the

Controller of Accommodation from July 2008 till April 2010, the Rent Collector of
the petitioner continued to collect the rent from the respondent no.1

and also issued rent receipts for the said period to the respondent no.1.Â It is
not in dispute that at no point of time, the said Rent Collector of the

petitioner had issued any rent receipt in favour of the respondent no.1.Â Since
the occupants of the suit premises were dispossessed forcibly by the

Controller of Accommodation on 22nd September,2008, theÂ question of making
any payment of the rent to the Rent Collector by the respondent

no.1 did not arise.Â The respondent no.1 however continued to make the
payment of the rent even during that period which indicates that the

respondent no.1 was creating a record in her favour for the purpose of raising a
claim of tenancy.Â On 9th August,2010, the Controller of

Accommodation de-requisitioned the suit premises and handover possession

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/anil-manilal-sanghvi-appellant-hash-… Page 11 of 17



thereof to the respondent no.1 vide an order dated 10th August,2010, the

petitioner was not informed about such order and also about the factum of
handing over the possession of the suit premises to the respondent no.1.

34. A perusal of the order dated 9th September, 2008 passed by the Controller of
Accommodation indicates that the said authority had categorically

admitted that the competent authority had issued an order of eviction dated 15th
February, 1993 thereby directing the father-in-law of the respondent

no.1 to handover the possession of the premises to the Government within a
period of 30 days.Â The eviction proceedings were initiated because of

the retirement of the said allottee from the Government service.Â The appeal
filed by the Government allottee came to be rejected on 29th June,

1993.Â The said order was received by Mrs.Shaila S.Gokhale on 6th July, 1993.Â
A reference is also made to the order passed by the Supreme

Court in Civil Appeal No.2026 of 2000 directing the Government allottee of the
requisitioned premises who have already retired prior to 7th

December,1996 i.e. the date of commencement of the Maharashtra Amendment
Act No.16/1997 were not supposed to be the deemed tenant under

the said amendment.Â

35. It was further provided in the said order that the State Government also has
not considered the Government allottee of the requisition premises as

a deemed tenant against whom the order of eviction was already passed by the
competent authority prior to 7th December,1996.Â It was further

mentioned in the said order that there was subletting of the suit premises on
rental basis by the said Government allottee Mr.Nilkanth B.Gokhale to an

unauthorized person viz.Mr.Khushalbhai Muljibhai Palampurya.Â The respondent
no.1 therein had requested the State Government to stop the

eviction proceedings on behalf of the said Government allottee.Â By the said
order, the State Government decided to take the forcible possession of

the requisition premises on 22nd September,2008 and appointed an area
inspector from the Office of the Controller of Accommodation to take

possession of the suit premises.Â It is not in dispute that after the said order, the
area inspector who had authority to take possession of the suit

premises took forcible possession thereof from the occupants of the said
premises.Â The said premises continued to be in possession of the

Controller of Accommodation till 9th August,2010.
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36. It is thus clear that the father-in-law of the respondent no.1 admittedly
retired prior to 15th February, 1993.Â The suit premises were de-

requisitioned by the Controller of Accommodation.Â The appeal filed by the
father-in-law of the respondent no.1 admittedly came to be dismissed

prior to 7th December,1996 i.e. on 29th June, 1993.Â The fatherin-law of the
respondent no.1 therefore was not entitled to any protection of the

deemed tenancy under the provisions of Maharashtra Tenancy Act, 1997.

37. A perusal of the order dated 9th August,2010 passed by the Controller of
Accommodation indicates that it was provided in the said order that the

said premises had been requisitioned under the provisions of Bombay Land
Requisition Act, 1948.Â The vacant and peaceful possession of the

premises were taken on 22nd September, 2008 from the occupants.Â The
respondent no.1 who claimed to an occupant of the suit premises, by a

letter dated 30th January,2010 requested the State Government to handover the
possession of the suit premises on the ground that the owner of the

premises was issuing the rent receipt in the name of her father-in-law even after
the possession was taken over by the Government.Â The

respondent no.1 submitted the copies of the rent receipts in the name of her
father-in-law issued prior to and after 22nd September,2008 along with

other relevant documents.

38. In the said order, it was further recorded that from the documents submitted
by the respondent no.1, it was found that the petitioner had issued a

rent receipt in the name of the father-in-law of the respondent no.1 on 28th
January,2010 for the period July 2008 to April 2010 in the capacity as

tenant.Â The amount of Rs.6,798/- had been paid to the petitioner by cheque
dated 20th January,2010 and the same was received by the petitioner.Â

In the said order, it was recorded that it was found that the respondent no.1 was
one and the sole legal heir, declared in Will dated 23rd January,1997

and was the occupant of the requisitioned premises, when the possession was
taken over.Â The petitioner, one of the co-owner of the premises was

the person entitled to possession thereof.Â

39. The said order further provided that the said premises were released from
the requisition and specified the name of the petitioner as the person to

whom the possession of the suit premises shall be given alongwith the direct
tenant/occupant subject to the provisions of subsection 4 of section 9 of
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the Bombay Land Requisition Act, 1948.Â By the said order, the premises came
to be handed over to the respondent no.1 by the Controller of

Accommodation.Â

40. A perusal of the said order clearly indicates that the respondent no.1 had
claimed rights in the requisition premises on the basis of the alleged Will

alleged to have been executed by the father-inlaw of the respondent no.1 and
had not claimed any independent alleged rights in the suit premises.Â

However, the respondent no.1 filed a declaratory suit in the Small Causes Court
at Mumbai inter alia praying for a declaration of her alleged tenancy

in respect of the said requisition premises.Â Learned counsel for the respondent
no.1 across the bar also made a statement that his client was not

claiming any right in the requisition premises through her father-in-law but has
been claiming right in the said premises independently.

41. Learned counsel appearing for the petitioner invited my attentionÂ to some
of the relevant parts of the cross-examination of the respondent no.1

in RAD Suit No.1505 of 2011. A perusal of the said cross-examination indicates
that the respondent no.1 admitted that her husband was having his

ownership flat at Thane admeasuring about 600 sq. ft.Â which was purchased by
him in the year 1994. On the death certificate of father in law of

the respondent no.1, his permanent address was shown as Thane. In the Income
Tax Return, passport and ration card, the address of the respondent

no.1 is shown as Thane. The children of the respondent no.1 were taking
education at Thane. The respondent no.1 admitted that all the rent receipts

were in the name of her father in law. No rent receipts were issued in the name
of the respondent no.1 in respect of the suit premises. The landlord

never demanded the amount of rent of the suit premises from the respondent
no.1 in writing, as a tenant. When the respondent no.1 paid the rent to

the Rent Collector by cheque, she never requested for issuance of the rent
receipt in her favour in writing to the landlord.

42. The respondent no.1 admitted in her cross-examination that after the death
of her father in law, the landlord never demanded the rent of the suit

premises from the respondent no.1 in writing, at any time. From the date of
order of eviction dated 9th September, 2008 till 26th September, 2010, the

possession of the suit premises was with the Controller of Accommodation. The
said order of eviction passed by the Controller of Accommodation
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was passed during the life time of the father in law of the respondent no.1. She
admitted that no document was filed by her to show that the petitioner

had accepted her as a tenant. The rent receipts filed by her were bearing the
name of her father in law. She did not have any document to show that

the petitioner accepted her as a tenant. She further admitted that she was
claiming the tenancy rights in the suit as the legal heir / representative of the

original tenant.

43. The respondent no.1 however in these proceedings has taken a stand that
she is not claiming any right, title or interest in the suit premises through

her father in law, but has been claiming the tenancy rights independently. This
stand of the respondent no.1 is not only contrary to the stand taken

before theÂ Controller of Accommodation but also before the Small Causes Court
in the said declaratory suit filed by her. In my view, the respondent

no.1 cannot be allowed to take a stand in this proceeding that she is claiming
any independent right in the suit premises. Be that as it may, since the

respondent no.1 is at least now taking a stand that she is claiming an
independent rights in the suit premises, the impugned order passed by theÂ

Controller of Accommodation on 9th August, 2010 recording that the respondent
no.1 was one and the sole legal heir declared in the Will date 23rd

January, 1997 and the occupant of the requisition premises, when the possession
was taken over, the possession of the premises would be released in

favour of the petitioner along with direct tenant / occupant subject to the
provisions of section 9(4) of the Bombay Land Requisition Act, 1948

deserves to be set aside on this ground alone.

44. Be that as it may, the suit premises having been derequisitioned and the
possession of the suit premises having been obtained by theÂ Controller

of Accommodation pursuant to an order passed by the Supreme Court, the
possession of the suit premises ought to have been handed over to the

owner of the suit premises i.e. the petitioner and could not have been handed
over by theÂ Controller of Accommodation to the respondent no.1 as

legal heir of the said Government allottee on the basis of the alleged Will or
otherwise or even as an alleged tenant. TheÂ Controller of

Accommodation had no jurisdictionÂ to decide the alleged tenancy rights of the
respondent no.1 in the suit premises. In my view, the order passed by

the Controller of Accommodation handing over possession of the respondent no.1
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is in the teeth of the provisions of the Bombay Land Requisition Act,

1948 and the order passed by the Supreme Court.

45. Though the appeal filed by the respondent no.1 is pending against the decree
passed by the Small Causes Court in the said declaratory suit filed by

the respondent no.1, this Court is empowered to consider various admissionsÂ
on the part of the respondent no.1Â in the said suit which are contrary

to the submissions made before this Court by the respondent no.1 through her
counsel. This Court is also empowered to consider the stand taken by

the respondent no.1 in the said proceedings which are contrary to the stand
taken in these proceedings insofar as the alleged rights claimed by the

respondent no.1 are concerned. In my view, handing over possession by theÂ
Controller of Accommodation in favour of the respondent no.1 was ex-

facie illegal and without any law.

46. Insofar as the submission of the learned counsel for the respondent no.1 that
the Rent Controller of the petitioner continued to recover the rent

from the respondent no.1 for the period between July, 2008 till April, 2010 is
concerned, a perusal of record indicates that the respondent no.1 claims

to have paid a sum of Rs.6,798/- by a single cheque dated 20th January, 2010
towards the alleged rent to the Rent Collector of the petitioner. In my

view, the said payment made by the respondent no.1 by a single cheque as on
20th January, 2010 for a period July, 2008Â to April, 2010 and that also

for a period when the suit premises was already de-requisitionedÂ and the
original allottee was asked to hand over possession of the suit premises

and his appeal having been dismissed and the occupants of the suit premises
having handed over the possession of the suit premises to theÂ

Controller of Accommodation, was with an intention to create a record in favour
of her so as to raise a claim of tenancy in respect of the suit

premises.

47. A perusal of the cross-examination of the respondent no.1 in the said
declaratory suit also clearly indicates that the husband of the respondent no.1

had already purchased a flat in his name admeasuring about 600 sq. ft. at Thane
in the year 1994 and even today is standing in his name. The children

of the respondent no.1 also had taken education at Thane. The name of the
father in law of the respondent no.1 was also shown in the ration card

having address at Thane. During the course of submissions made by the learned
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counsel for the respondent no.1, learned counsel for the respondent

no.1 stated that the respondent no.1 has not been staying in the suit premises
permanently however, as and when her daughter is required to take a

medical treatment in Mumbai,Â she along with her daughter stays in the suit
premises during that period. This Court need not deal with the affidavit in

reply filed by the respondent no.2 in this petition or the evidence led by them
before the Small Causes Court in the DeclaratoryÂ Suit filed by the

respondent no.1.

48. For the reasons recorded aforesaid, I am of the view that the respondent
no.1 along with her family members thus cannot be allowed to stay in the

suit premises. The suit premises are already de-requisitioned long back and thus
the petitioner is entitled to seek vacant possession thereof from the

occupants of the suit premises. I am inclined to accept the submission of the
learned counsel for the petitioner that though an appeal filed by the

respondent no.1 against the decree passed by the Small Causes Court at Mumbai
is pending, the respondent no.1 may be directed to hand over

possession of the suit premises to the petitioner subject to the outcome of the
said appeal.

49. I therefore, pass the following order :-

a). The orders dated 9th August, 2010 and 10th August, 2010 passed by the
respondent no.2 thereby handing over possession to the respondent no.1

are set aside. The respondent no.1 along with all the occupants, if any, are
directedÂ to hand over vacant possession of the suit premises to the

petitioner within four weeks from today, without fail. It is however, made clear
that handing over possession in favour of the petitioner would be

subject to the outcome of the Appeal No.273 of 2016 filed by the respondent
no.1 before the Appellate Bench of the Small Causes Court at Mumbai.

During the pendency of the said appeal, the petitioner shall not hand over
possession thereof to any third party.

b). Rule is made absolute in aforesaid terms.

c). There shall be no order as to costs.
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