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(1) On December 24, 1951, the petitioner A. R. Joshi, was employed by the
Imperial Bank of India as a cashier and teller. On January 1, 1953, he was
confirmed in that post. In 1955 the State Bank of India Act (Act 23 of 1955) (the
Act) was passed. The State Bank was constituted to carry on the business of
banking and to transfer to it the undertaking of the Imperial Bank of India
(Section 3(1) ). The service of existing officers and employees of the Imperial
Bank of India was transferred to the State Bank (section 7). The petitioner's
services were also transferred.

(2) On August 27, 1962, the petitioner was promoted to the post of head cashier
and was posted at Dalhousie .That very day he executed a contract of service.

(3) In 1967 the bank found that the petitioner had permitted drawings without
adequate stock in cash credit accounts to two firms, namely, M/s. Teja Singh &
Sons and Industrial Saw Mills and had valued pledged stocks at rates higher than
the market rates. The bank thought that the petitioner had acted beyond the
scope of his authority. On March 27, 1967, he was suspended. On June 10, 1967,
a charge sheet was served on him. On June 22, 1967. the petitioner sought
particulars of the grounds on which the charges were brought against him. He
also called for the investigation report. The bank on September 8, 1967 supplied
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the particulars of the charges' but refused to supply the investigation report on
the ground that the same will bo made available to him after the Local Board had
considered it to be a fit case for imposing the penalty of "requiring the
employees to resign" or "dismissal" as provided in Rule. 39 clauses (e) and (f) of
the Service Rules.

(4) The petitioner submitted his reply to the charges on September 19, 1967. He
also made a request that he may be allowed to be present at the enquiry to
cross-examine the witnesses proposed to be produced against him and to
produce witnesses in his own defense. The bank turned down the request on
September 29, 1967 but enquired from him if he wanted to be heard in person.
On November 29, 1967, the petitioner was given a personal hearing.

(5) On April 12, 1968, the bank informed the petitioner that it was proposed that
he should be dismissed from service under Rule 39(f). A copy of the report dated
March 5, 1967; submitted by the Investigating Officer Shri M. N. Muttu in terms
of Rule 40(1) of the Service Rules together with the depositions of witnesses
examined by the Investigating Officer was furnished to the petitioner. This was
the stage of second show cause notice. The petitioner was given an opportunity
to state why the penalty of dismissal be not imposed on him. He submitted his
reply on May 9, 1968. On September 6, 1968 the bank dismissed him from
service.

(6) These are the relevant background facts. On November 1,1968 the petitioner
brought this writ petition under Article 226 of the Constitution of India for a writ
of certiorari to quash the dismissal order dated September 6, 1968.

(7) The basic submission of the petitioner"s counsel is two-fold. Firstly, it is said
that the order of dismissal is a nullity as the principles of natural justice were not
observed in this case. Secondly, it is contended that the Local Board of the bank
which passed the order of dismissal was not competent to do so and Therefore
the dismissal order is without jurisdiction.

(8) The petitioner's stand is that his case being a case of public emplyoment, the
bank was bound to observe the principles of natural justice. It was said that the
Local Board exercises quasi-judicial powers in the matter of dismissal and since
dismissal order has adverse civil consequence, an employee is entitled to a full
hearing and the observance of the principles of rules of natural justice. It was
contended that as the principles of natural justice were not followed the
petitioner was entitled to an order of reinstatement. This is the claim of the
petitioner.

(9) At this stage it is necessary to notice section 43 of the Act.

"43.(1) The State Bank may appoint such number of officers, advisers and
employees as it considers necessary or desirable for the efficient performance of
its functions, and determine the terms and conditions of their appointment and
service.
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(2)The officers, advisers and employees of the State Bank shall exercise such
powers and perform such duties as may be entrusted or delegated to them by
the Central Board."

(10) This section clearly gives power to the bank to appoint officers and
employees and to "determine the terms and conditions of their appointment and
service."

(11) The bank has framed what are called State Bank of India (Sub-Accountants
and Head Cashiers) Service Rules (Service Rules). These Rules came into force
on January 1, 1959. They apply to all Sub-Accountants and Head Cashiers who
are taken in the service of the bank. On August 27, 1962, when the petitioner
was promoted to the position of a head cashier and posted at Dalhousie he was
asked to make a declaration in writing. On that day he signed a declaration saying

"There by declare that I have received from the Bank a copy of the State Bank of
India (Sub-Accountants and Head Cashiers) Service Rules and having read and
understood them, I hereby subscribe and agree to be bound by the said Rules."

(12) This clearly shows that the petitioner was governed by the Service Rules.
Now Service Rules prescribe the procedure for disciplinary action against an
employee who is guilty of misconduct. Rules 39 and 40 are the relevant rules in
this regard.

(13) The bank conducted an inquiry into the petitioner''s misconduct in
accordance with these Rules. They first caused an inquiry to be made by their
own officer Mr. M. N. Muttu. On March 5, 1967 the Investigating Officer
submitted his report. Thereupon the petitioner was suspended. The power of
suspension is given to the bank under Rule 42. Then a charge sheet was served
on the petitioner on June 10, 1967. He sought particulars. He also asked for the
investigation report. The particulars of the transactions which were the subject
matter of the charge were furnished to him but the investigation report was
denied. The petitioner filed a reply to the charge-sheet. He also requested for an
opportunity to cross-examine the witnesses and to tender in evidence in his own
defense. This request was not granted. He was heard personally in his own
defense. After consideration the Local Board came to the conclusion that it was a
fit case in which the penalty of dismissal ought to be imposed. The second notice
was served on the petitioner on April 12. 1968 to show cause why the penalty of
dismissal be not awarded. The petitioner submitted his reply. The Local Board of
the bank was not satisfied. They dismissed the petitioner.

(14) The petitioner''s main grievance is that the principles of natural justice were
violated in his case. Counsel formulated his submissions as follows:

1.That the Service Rules arc contrary to natural justice.

2.That the Investigating Officer did not examine the witnesses in petitioner's
presence.
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3.That the petitioner was not allowed to cross-examine the withesses.
4.That the petitioner was not allowed to produce his defense.
5.That the material against the petitioner was collected at his back.

6.That the petitioner was not allowed to participate in the enquiry conducted by
the Investigating Officer.

7.That after the service of the second show cause notice the petitioner was not
afforded any opportunity to adduce evidence and rebut the case of the bank
against him.

(15) The petitioner''s case is that though he was granted a hearing on November
29, 1967 it was a limited hearing", as he called it, in as much as investigation
was made in his absence and no opportunity was given to him to produce
witnesses and material in his own defense. The sole question is: Was the enquiry
made in terms of Rules 39 and 40 of the Service Rules had and the resulting
dismissal a nullity ?

(16) It is not disputed that the petitioner on August 27, 1962 agreed to be bound
by the Service Rules. Nor is it denied that the" enquiry was conducted in
accordance with Rules 39 and 40. What is being argued is that the Service Rules
themselves arc contrary to natural justice as they do not provide for an inquiry in
the presence of the petitioner and for an opportunity to adduce evidence.

(17) Counsel contended that in cases of public employment principles of natural
justice must be observed. He referred me to the decision of the Supreme Court
in Sukhdev Singh, Oil and Natural Gas Commission, Life Insurance Corporation,
Industrial Finance Corporation Employees Associations Vs. Bhagat Ram,
Association of Clause II. Officers, Shyam Lal, Industrial Finance Corporation, and
in particular to the following observation of Ray CJ.

" WHENEVER a man'"s rights are affected by decision taken under statutory
powers, the Court would presume the existence of a duty to observe the rules of
natural justice and compliance with rules and regulations imposed by statute."

(18) I was also referred to Sirsi Municipality by its President Sirsi Vs. Cecelia
Kom Francis Tellis, , Sayeedur Rehman Vs. The State of Bihar and Others, , State
of Orissa Vs. Dr. (Miss) Binapani Dei and Others, , The D.F.0O., South Kheri and
Others Vs. Ram Sanehi Singh, , Shri Bhagwan and Another Vs. Ram Chand and
Another, , The Commissioner of Coal Mines Provident Fund, Dhanbad and Others
Vs. J.P. Lalla and Sons, and several other rulings in support of the proposition
that the bank was bound to observe the principles of natural justice in the inquiry
against the employee. Counsel frankly conceded that he did not base his case on
the statutory Regulations framed by the bank. He mainly relied on the rules of
natural justice and contended that their non-observance was the real issue to be
decided in the case.

(19) Before I proceed further let me examine the nature and characteristics of a
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contract of employment both in private law and public law.
CONTRACT of Employment at common law

(20) The rule that an employer can arbitrarily discharge an employee with or
without regard to the actuating motive is a rule settled beyond doubt. This is a
relic of the Roman institution of pater families. [Sukhdev Singh'"s case (supra) at
p. 1358]. What arc the incidents of the relationship of master and servant at
common law ? These can be conveniently summarised as follows :

(1)No reasons need be given for dismissal. The servant cannot complain of
dismissal even had it been decided upon for an inadequate reason or for an
erroneous reason or even for no reason.

(2)Principles of natural justice have no part to play.

(3)Power to appoint or dismiss is not a judicial power but an administrative
power.

(4)There cannot be reinstatement as the law does not permit specific
performance of a contract of service [Specific Relief Act (1963) Ss. 14, 10, 34.
361, 757

(5)Remedy is in damages for breach of contract
PUBLIC Employment

(21) With the growth of public corporations it was soon recognised that the law
ought to recognise an obligation, upon the employer to provide a good procedure
concerning his right of dismissal. Common law of the contract of employment
tailed to impose procedural standards upon the disciplinary process. At common
law the master had an absolute right of dismissal subject to a claim of damages
if the servant was able to prove breach of contract. Statute intervened in favor to
the employee. As against the master the employee was weaker of the two. The
State by statute imposed restrictions on the termination of contracts of
employment as it has imposed restrictions on landlords who wish to terminate
tenancies.

(22) The principles of public and administrative law have eroded the traditional
private law concept of master and servant a great deal in modern times. (See
Journal of the Indian Law Institute-Jan.- March 1976 p. 8). The statute restricted
the employer's right of dismissal. If the purported dismissal was in violation of
the statutory safeguards it could be declared ultra virus a statutory body. The
statute conferred a special status. It conferred a particular security of tenure.
Courts both in England and India recognised that certain types of employees
have the benefit of a specially protected status which justified a declaration of
invalidity of wrongful dismissal and in certain types of employment wrongful
dismissal may be treated as ultra virus the employing body and void upon that
ground.. The result was that the wrongfully dismissed employees were granted
declarations that their dismissal was null and void and that they continued to
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remain in service. Hitherto the entrenched position at common law was that no
such declaration will be made, because the wrongful dismissal is effective to
terminate the contract of employment. The statute reversed this position. It
introduced an important, and apparently widening group of exceptions to the
common law rule. The well recognised exceptions so far are :

(I)where a public servant is sought to be removed from service in contravention
of Article 311 of the Constitution.

(II)where a worker is sought to be reinstated on being dismissed under the
industrial law, and

(IIT)where a statutory body acts in violation of the mandatory provisions of the
statute. [See M. R. Freedland- The Contract of Employment (1976) pp. 279-290].

(23) Applying the public law principles the courts will today grant a declaration
holding a wrongful dismissal null and void where the dismissed; person is
entitled to a special protection of his security of tenure. By making a declaration
the courts enforce and recognise the legal protection of security of employment.
The wrongfully dismissed employees remain employed under the contracts of
employment. This is as if the contract of employment had never been
terminated. The Supreme Court has said :

THE remedy of declaration should a ready-made instrument to provide
reinstatement in public sector,"

(PER Mathew J. in Sukhdev Singh's case).

(24) The House of Lords showed recently in Malloch v. Abderdeen Corporation
(1971) 1 WIr 1578 how fine the dividing line may be between an ordinary
contract of employment and a specially protected status.

(25) This case concerned a Scottish teacher employed by a local education
authority subject to statutory provisions for prior discussion by the authority of
any motion to dismiss a teacher, with three weeks" notice to the teacher of the
meeting at which the dismissal was to be considered. It was held by a bare
majority (Lords Reid, Wilberforce and Lord Simon; Lords Morris and Guest
dissenting) that these statutory safeguards impliedly conferred upon the teacher
the right to a hearing before dismissal, which right in turn conferred a protected
status upon the employee, such that a dismissal not complying with that
condition was to be invalidated by the remedy of reduction of the dismissal
(which is the remedy in Scottish law corresponding to invalidity of dismissal).

(26) A comparative list of situations in which persons have been held entitled or
not entitled to a hearing, or to observation of rules of natural justice, according
to master and servant test, looks illogical and even bizarre. In England a
specialist surgeon has been denied protection which is given to a hospital doctor;
a University professor, as a servant, has been denied the right to be heard, a
dock labourer and an undergraduate have been granted it. (See Barber wv.
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Manchester Regional Hospital Board (1958) 1 W.L.R. 181 , Palmer v, Inverness
Hospitals Board of Management 1963 S.C. 311 , Vidyodaya University Council v.
Silva (1965) 1 W.L.R. 77 , Vine v National Dock Labour Board; (1957) A.C. 488 ,
Glynn v. Keela University (1971) 1 W.L.R. 487.

(27) The Privy Council decision in Vidyodaya University case (supra) has come in
for severe criticism. The House of Lords refused to follow it. (See the speech of
Lord Wilberfuce in Malloch"s case). Mathew J. did not approve of this decision in
Shri Vidya Ram Misra Vs. Managing Committee, Shri Jai Narain College, . He
preferred to follow Malloch"s case.

(28) In India in S.B. Dutt Vs. University of Delhi, the Supreme Court held that
the University professor was not entitled to reinstatement as no specific
implement of the contract of employment could be ordered as the law did not
permit it. Similarly in Shri Vidya Ram Misra Vs. Managing Committee, Shri Jai
Narain College, it was held that the terms contained in the contract of the
teachers were purely contractual and had no statutory force. But in Prabhakar
Ramakrishna Jodh Vs. A.L. Pande and Another, the court on the other hand held
that the University statute had the force of law and this governed the contract of
the teacher. A dismissal in contravention of such a provision was held to be ultra
vires.

(29) In S.R. Tewari Vs. District Board Agra and Another, the district board passed
a resolution terminating the services of the appellant. He challenged the action of
the Board. The court emphasised that

" THE powers of a statutory body are always subject to the statute which has
constituted it, and must be exercised consistently with the statute and the courts
have, in appropriate cases, the power to declare an action of "the body illegal or
ultra vires, even if the action relates to determination of employment of a
servant."

(30) It was held that the courts will declare an act of a statutory body invalid

" IF by doing the act the body has acted in breach of a mandatory obligation
imposed by statute, even if by making the declaration the body is compelled to
do something which it does not desire to do."

VINE"S case (supra) was followed.

S.R. Tewari Vs. District Board Agra and Another, , Life Insurance Corporation of
India Vs. Sunil Kumar Mukherjee and Others, , Calcutta Dock Labour Board Vs.
Jaffar Imam and Others, . Mafatlal Naraindas Barot Vs. Divisional Controller,
State Transport Corporation and Another, and Sirsi Municipality by its President
Sirsi Vs. Cecelia Kom Francis Tellis, establish that the dismissal of a servant by
statutory bodies in. breach of the provisions of the statutes or orders or schemes
made under the statute which regulate the exercise of their power is invalid or
ultra virus and the principle of pure master and servant contractual relationship
has no application to such cases.
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(31) In Executive Committee of Vaish Degree College, Shamli and Others Vs.
Lakshmi Narain and Others, the court held that the college was a non-statutory
body and that the plaintiff''s case did not fall within any of three exceptions to
the rule of non-enforceability of contract of service. In exercise of discretion the
court refused to grant declaration or injunction. This decision was followed by the
Supreme Court in Arya Vidya Sabha, Kashi and Another Vs. Krishna Kumar
Srivastava and Another, .

(32) The relevant case law was helpfully reviewed by the Supreme Court in
Sukhdev Singh''s case (supra). The basic question in each case is

" WHETHER the public authority is acting as an ordinary employer who has the
power to dismiss his employees subject to payment of damages for any breach
of contract or whether it has only a statutory power of dismissal which is
restricted by the statute."

(H.W.R. Wade-Administrative Law 3rd ed. p. 122).

(33) How do we answer this question ? By examining the legal basis of
employment. Is it a pure master and servant case or a case of statutory
employment ? The answer to the question will depend on "the framework and
the context of employment" as Lord Wilberforce said in Malloch''s case (supra).
Natural Justice in statutory corporations

(34) The principles of natural justice apply to corporations. The statutory
regulations or procedural safeguards embody the requirements of natural justice.
In Calcutta Dock Labour case (supra) Gajendragadkar Cj said :

"IN cases where a statutory body or authority is empowered to terminate the
employment of its employees, the said authority or body cannot be heard to say
that it will exercise its powers without due regard to the principles of natural
justice." (p. 286)

(35) Similarly in Mafat Lal Barot''s case the termination order against the
employee of the State Road Transport Corporation, a statutory body, was held
vocative of the principles of natural justice as no opportunity of hearing was
given to the employee before dismissal.

(36) It is in statutory employment that the rules of natural justice have a part to
play. The legislative enactment itself or the Regulations framed in exercise of
delegated power of legislation prescribe that a reasonable opportunity to show
cause must be given to the employee before he is dismissed. If the statutory
corporation is in breach of this mandatory obligation e.g. it does not hear the
employes or docs not follow the prescribed procedure the courts will declare the
order of dismissal as invalid.

(37) The corporation is the creature of the statute and the statute it must obey.
If it disobeys the statute it acts illegally. This is what Ray Cj has said in Sukhdev
Singh''s case (supra). Similarly employment in the corporate sector is the theme
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of Mathew 1J.

(38) Without the support of the statute the employee cannot appeal to the
majestic conception of natural justice. But if he is fortified by statute he can
claim a declaratory judgment or a certiorari in defense of his right to be heard.
Natural justice is nothing else but fair play In action. The corporation must act
fairly towards its employees. The acid test that has been applied is whether what
had been done was fair.

(39) This is the significant advance made in recent years in the field of public
corporations. This is the great gain of the statutory servant over a private
employee. It cannot be denied that the principles which the phrase "natural
justice" enshrines have, particularly in recent years in the field of administrative
law, been valiantly and beneficently applied to defeat wrongful and inconsiderate
exercises of power. (See 1973 Current Legal Problems p. 4).

(40) Now to sum up: an employee in a corporation cannot be denied appropriate
remedies of administrative law and if the dismissal is contrary to the mandatory
provisions of the statute or in disregard of the principles of natural justice the
dismissal can be declared void for a dismissal without good reasons may vitally
affect a man's career or his pension.

(41) (THE instant case) Do these principles apply to the case in hand ? Is it a
case where the petitioner enjoyed a protected status ? Can his case be truly
called a case of public employment to which the appropriate remedies of
administrative law are attracted. In my opinion, his case does not fall within the
rubric of public employment.

(42) The doctrine of public employment arose because large corporations enjoy
vast powers. As Mathew J. said in Sukhdev Singh''s case :

" THE problem posed by the big corporation is the protection of the individual
rights of the employees."

(43) The common law give an absolute right to the employer to dismiss the
employee summarily. It was this failure to provide sufficiently adequate
protection which led ultimately to the introduction of the procedural safeguards.
The doctrine of ultra virus was introduced in order to check the arbitrary action
of the corporation. If the purported dismissal was ultra virus a statutory body it
would be declared invalid. Thus the employee came to enjoy a special status,
that is to say, it gave him am interest of a proprietary nature distinct from the
ordinary contractual interest under a contract of employment. The statute
conferred a particular security of tenure on him inasmuch as that if the
mandatory provisions of the statute were not complied with the court granted a
declaration of invalidity of the action of the statutory body. This was laid down in
England in the leading case of Vine v. National Dock Labour Board, 1957 A.C.
488. This reasoning is explicit in the judgment of Barry J. in Price v. Sunderland
Corporation 1 W.L.R. 1253 where he says :
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" A local authority or any statutory body cannot-either employ or dismiss
servants except under statutory authority; their powers are derived from the
statute or statutes under which they are created, and it is a well known principle
of law that statutory powers can only be exercised for the purposes for which
they are granted."

(44) This wide view of the power of the courts to review dismissals of employees
of public authorities on the grounds of ultra virus "has now been accepted by the
Supreme Court. Executive Committee, U.P. Warehousing Corporation Vs. Chandra
Kiran Tyagi, which took a narrow view has now happily been overruled.

(45) The question at once arises: Does the Act confer upon the " petitioner a
protected status relationship between an employer and employee distinct from
the ordinary contractual interest under a contract of employment ? In my opinion
section 43 of the Act docs not confer any status on the petitioner and Therefore
he cannot claim an administrative law remedy. The Act gives power to the bank
to appoint officers and other employees and "determine the terms and conditions
of their appointment and service." The section imports the common law into the
statute by providing that the bank shall have freedom of action in the matter of
employment of officers. No model terms and conditions are laid down in the
statute which the bank is obliged to follow. They may employ officers on such
terms as they think proper. The employees so appointed cannot claim a
protected status. The Act does not confer any.

(46) It is true that the bank is an instrumentality of the State, an "authority"
within the meaning of Article 12 of the Constitution. This is now settled by the
Supreme Court decision in Sukhdev Singh's case. The bank is a public
corporation. It is of course a public authority and its purposes no doubt are
public purposes. It carries on business of public importance. But the legislature in
its wisdom has not chosen to confer any protected status on those who are
engaged by the bank under s. 43.

(47) True it is that the bank has framed "Service Rules". But to call these rules
"Service Rules" is in a sense misleading. They are not framed under any statute.
They do not have the force of law. They have not been approved by the Central
Government. The bank has got Regulations (State Bank of India General
Regulations 1955) made in exercise of powers conferred by sub-s.(3) of S. 50 of
the Act, by the Reserve Bank of India with the previous sanction of the Central
Government. Applying the ratio of Sukhdev Singh's case these Regulations are
in the nature of delegated legislation and they have the force of the statute. But
it is not so with the Service Rules. They are very much like an agreement of
service as is entered into by a private employer with a private employee. Under
the Service Rules the employee cannot complain of the breach of statutory
provisions. No statutory provisions are applicable to him. His appointment rests
in contract. No statutory status has been conferred. His contract is governed by
the non-statutory Service Rules. Nothing more nothing less.
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(48) Natural justice in pure master and servant cases In a case of a contract of
employment between a master and servant the principles of natural justice
cannot be invoked. This is settled by a number of decisions. The employer is
under no obligation to allow the employee a hearing before the dismissal. In the
words of Lord Reid in Bidge v. Baldwin (1964) A.C. 40 ;

" THE question in a pure question of master and servant does not at all depend
on whether the master has heard the servant in his own defense, it depends on
whether the facts emerging at the trial prove breach of contract;"

(49) In Malloch v. Aberdeen Corporation (1971) 1 W.L.R. 1578 (8) Lord Reid
said :

" AT common law a master is not bound to hear his servant before he dismisses
him. He can act unreasonably or capriciously if so chooses but the dismissal is
valid. The servant has no remedy unless the dismissal is in breach of contract
and then the servant's only remedy is damages for breach of contract."

(50) In Vasudeva Pillai v. City Council of Singapore, (1968) 1 W.L.R. 1278 the
Privy Council said that :

" THE relationship of master and servant or employer and employee gives rise to
no application of the principle of audi alteram partem on dismissal."

(51) It appears to me that a dismissal which takes place, assuming it to be in
breach of the Service Rules such as are applicable in the present case, cannot be
declared null and void because the contract was in a sense nothing more than an
ordinary contract between a master and servant despite the statutory flavour
attaching to it. The court will refuse to declare invalidity of wrongful dismissal in
the ordinary case of employer and employee because a contract of personal
service cannot be specifically enforced. An employee cannot be forced upon an
unwilling employer. In the leading decision of Vine v. National Dock Labour Board
(1957) A.C. 488 Lord Keith brought out the distinction between common law and
the statutory employment in these words :

" NORMALLY, and apart from the intervention of statute, there would never be a
nullity in terminating an ordinary contract of master and servant. Dismissal
might be in breach of contract and so unlawful, but could only " sound in
damages."

(52) Supreme Court Case of Sukhdev Singh, Oil and Natural Gas Commission,
Life Insurance Corporation, Industrial Finance Corporation Employees
Associations Vs. Bhagat Ram, Association of Clause II. Officers, Shyam Lal,
Industrial Finance Corporation, . In Sukhdev Singh's case the Regulations
provided inter alias for the terms and conditions of employment, scales of pay
etc. of the employees of the corporation concerned. It was held that in the case
of corporations (Oil and Natural Gas Commission, Life Insurance Corporation and
Industrial Finance Corporation) these Regulations were imperative. Since the
Regulations were framed under the parent statute which gave it the power to
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frame Regulations defining the terms and conditions of employment, the
Regulations were "prescriptive and statutory". As Ray Cj said :

" THE employees of these statutory bodies have a statutory status and they are
entitled to a declaration of being in employment when their dismissal or removal
is in contravention of statutory provisions."

(53) In the course of his judgment the learned Chief Justice said:

" THE noticeable feature is that these statutory bodies have no free hand in
framing the terms and conditions of service of their employees. These statutory
bodies are bound to apply the terms and conditions as laid down in the
regulations. The statutory bodies are not free to make such terms as they think
fit and proper. Regulations prescribe the terms of appointment, conditions of
service and procedure for dismissing employees."

(54) A little later he said :

...a regulation is not an agreement or contract but a law binding the
corporation, its officers, servants and the members of the public who come
within the sphere of the operations. The doctrine of ultra virus as applied to
statutes, rules and orders should equally apply to the regulations and any other
subordinate legislation."

(55) Apply the principles enunciated above to the present case. It is clear that
the Service Rules do not have the force of law. The bank has a free hand in
framing the terms and conditions of the employees. There are no regulations
determining the conditions of service. Under the Act the bank is free to make a
contract of service with head cashiers and accountants on such terms as they
like. This right is not hedged with any statutory restrictions. Assuming the
Service Rules are in breach of the principles of natural justice the petitioner
cannot complain. There are two answers. Firstly, the Service Rules bind him. He
took the employment on these terms. Such are the terms of his engagement.
Secondly, the Act does not confer on the petitioner any status or any such rights
for the enforcement of which he can prey in aid the administrative law remedies
of certiorari or mandamus.

(56) The State Bank of India was established by s. 3 of the Act, as I have said.
Under s. 17(1) of the Act the general superintendence and direction of the affairs
and business of the State Bank shall be entrusted to the Central Board which
may exercise all powers and do all such acts and things as may be exercised or
done by the State Bank (and are not by this Act expressly required to be done by
the State Bank in general meeting). Under s. 2(b) Central Board means the
Central Board of Directors of the State Bank. The composition of the Central
Board is provided by s. 19. The Central Board of the Stale Bank could Therefore
determine the terms and conditions of the employment and service of
employees. The Service Rules were passed by the Central Board on November
28, 1958 and came into force on January 1, 1959. They constitute the terms and
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conditions of the employment and service contemplated by s. 43.

(57) Now s. 21 of the Act as originally enacted in 1955 provided for Local Boards.
Before amendment it read thus:

"21.LOCAL Boards And Local COMMITTEES

(1)There shall be constituted at each place where the State Bank has a local
head office, a Local Board which shall consist of the following members namely :-

XXxx xx (3)A Local Board...... shall exercise such powers and perform such
functions and duties as Central Board may assign to the Local Board."

(58) Section 21 was amended by Act No. 35 of 1964. Even after such
amendment the position of Local Board remains unchanged as will be seen from
sections 21(1) and 21B.

(59) Under Rule 7 of the Service Rules, Local Board is the appointing and
confirming authority in so far as employees serving in a circle are concerned.
Since the petitioner was working in Dalhousie branch the Local Board there on
August 27, 1962, took decision to appoint the petitioner to the post of head
cashier. The petitioner gave a written declaration agreeing to be bound by the
Service Rules. The Local Board confirmed the petitioner''s appointment on March
9, 1967 after a successful completion of six months probation. Local Board being
the appointing authority it had also the power to dismiss. Rule 40 gives power to
the Local Board to impose any of the penalties set out in Rule 39. I cannot find
any invalidity in the action of the Local Board. Local Board was competent to
initiate proceedings against the petitioner and take action against him.

(60) But if the Local Board does not follow the Service Rules an employee can
complain of breach of contract. He can claim damages in a suit. But he cannot
obtain a declaration of nullity because of non-availability of the specific
performance. Nor can a writ be issued where the matter rests in contract. (See
Kulchhinder Singh and Others Vs. Hardayal Singh Brar and Others, ).

(61) It is not the petitioner''s case that there are any statutory regulations which
are applicable to him. Nor has he argued that there is a breach of Service Rules.
All that was said was that the Service Rules themselves are ultra virus as they
are in breach of the principles of natural justice and any action taken in
accordance with them must also be held to be invalid. I cannot accept this. The
Act does not confer a protected status on the petitioner. His appointment was
based on an ordinary contract of employment which was embodied in the Service
Rules and to which he willingly gave his consent. He cannot exalt the Service
Rules to the status of statutory safeguards or Regulations such as were in
existence in the case of other corporations before the Supreme Court in Sukhdev
Singh''s case. In that case the body employing the man was under some
statutory or other restriction as to the kind of contract which it can make with its
servants, or the grounds upon which it can dismiss them. Those were not cases
of straight forward relationship of master and servant. The man had a status
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supported by statute.

(62) The State Bank no doubt is a public corporation, but in a vital respect it
differs from Oil and Natural Gas Commission, the Life Insurance Corporation and
the Industrial Finance Corporation. The Act does not give to the employees of the
State Bank such security of tenure as is guaranteed by the statutory regulations
in those cases. Why is it so? It is not for the court to answer. A statute is the will
of the legislature. The court cannot question its wisdom. It will be for Parliament
to alter any of the statutory provisions if some change is thought to be desirable.

(63) Conclusion The principal complaint of the petitioner is that the action of the
bank in dismissing him from service is contrary to the rules of natural justice.
This complaint is not well founded. In the field of the common law of contract
principles of natural justice have no part to play. Natural justice is closely bound
up with the development of protected status. If in the relation of master and
servant there is an element of public employment, there is support by statute,
and there is a statutory status which is capable of protection the rules of natural
justice can properly be invoked. Essential procedural requirements will then have
to be observed, and failure to observe them may result in a dismissal being
declared null and void.

(64) In the present case the petitioner holds no public employment position
fortified by a statue. No statutory safeguards have been conferred upon him. He
has no specially protected status, In the absence of a statutory status he cannot
invoked the principles of natural justice. The petitioner's case is one of ordinary
employment. He cannot have the protection which appertains to public
employment.

(65) Here the only question is whether the petitioner can assert that his
dismissal was a nullity. In my view he cannot. There was no situation in which it
could be said that any principles of natural justice were violated. Ifs. 43 is a true
description of the terms of employment, as I think it is, it seems to me that must
be an ordinary contract of service. The petitioner cannot complain that the bank
was in breach of duty in not hearing him. He cannot contend: that he was not
given audience. The administrative law remedy of certiorari lias no application.

(66) I am glad to find that a division bench of this court has reached the same
conclusion in the case of another head cashier of the State Bank as I have done.
(See Ved Prakash Malhotra v. State Bank of India (1974) 1 Delhi 660 Malhotra"s
case, it is true, was decided before the pronouncement of the Supreme Court in
Sukhdev Singh''s case. But I do not think I am compelled by that authority to
take a contrary view.

(67) For these reasons I would dismiss the petition. The parties are,
however ,left to bear their own costs Petition dismissed.
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