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Judgement

Sharad Kumar Sharma, J

1. Under Article 200 of the Constitution of India an Act was legislated by the
Gazette notification dated 20.07.2009 by the State called as "Uttarakhand Para
Medical Council Act, 2009" (i.e. Act No. 06 of 2009). Under the said Act as per
the provisions contained under Section 45(1), it grants the power to the Council,
i.e. respondent no. 3, to frame the regulations with the prior approval of the
State Government. Section 45(1) is quoted hereunder:

"Ry T H i afe

45(1) gRug, I5T AR & Yaiated 4 39 ifafFaq & uddl ot fharfd & & fag 39 sifafam
3R I a+1q 77 et § e fafaes, srfagem grr g gt

2. The regulations thus framed by the Council under Section 45(1), after the
grant of approval by the Governor, the regulations have been framed, which was
called as, "Uttarakhand Para Medical Council Regulations, 2014". Regulation 18
provides with the provisions pertaining to the registration of the members who
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are only qualified to be registered by the Council only, it is only when they satisfy
the conditions of qualification as provided under Regulation 18, which is quoted
hereunder, they could be registered with the council:

"18. (1) uder W1 FRifchcaT saamdt U%U-2 WR USiehRuT 8 STdG Uedd |

(2) R w1 RAfehcr saeaRal & A1 &St e 8 Ueu-3 WR fafgd o w@ i, foadh udes ufaf
R gfta/IOER & gTer g | Ui Aaart o fafgd Ioexr & 9 gt T 3iraedes ghm|

(3) AR & Uk UTSTshH o folT USTIhRuT T 3fcheT 3TetiT-3TerT fohaT ST |

(4) ArHifhd Rt & ud # yRadd 6 g1 ug fa & Wik sgqarit gr1 affe/ASER @t sifart
& 9 & S

(5) fafga ISz & 9 SSf I g U 37AGA T3 hl TRk STid et oh IR Ifad/EER WI-
Rifchcar sagamrtt &1 dsiieor &t yHTuT U URey-4 TR fAfd &,

Iog & faufdenedl @ gegar urd dwmei quT Ivg WepR gRT [Arfa siffardar yamor usr/smHmafa
g1 Uit H RgiRa ursashn & RaiRa T & s deftensor 8g srga=a gt |

URYG T4 & U4 U 37UAT Ued ¥ dreR & oraffal, Sieft oft fR&Afa g, & dshiorr & gy |
fRIfdeltenur 8q IsT TRHR i WALt it foiaH sy TR ol e sif<m g,

W] I foh rdeT U Tryeh ¥ 4 qUi 9 g ot 08 # M1de Uil & hRoT sffAfaf@d eed gu awf¥a
ZJIETt et ST UF YUT e 8 dlel fadr S|

3. As far as the present writ petition is concerned, the same relates to a
controversy pertaining to as to whether the respondents, who claim themselves
to be qualified to be registered with the faculty of respondent no. 3 satisfy the
conditions of regulation 18, for the said purpose reference may specifically be
made to the provisions contained under sub-regulation (5) of Regulation 18, and
the proviso referred above, which provides that only those candidates would be
registered, who have completed their qualifying course from a recognized
institution or an institution, which has been attached to the recognized institution
by the State Government, and the second proviso deals with the conditions
under which relaxation could be given to those candidates who hold the
qualification from the institute situated outside the State of Uttarakhand. Its the
council which would extend advises to State Government for granting relaxation.

4. Under the proviso to the sub-regulation (5) of Regulation 18, it contemplates
that all the institutions, which are situated outside the State, and which came
into existence prior to the Constitution of the Council, they could be registered
only when the qualification is considered to be validly recognized qualification by
the Council, to be as per the specified norms, who in turn would recommend the
State Government as to whether the recognition could be granted or not. The
qualification for registration under the Act is provided under Section 20 of the
Act, which reads as under:

"20(1) T=PR TRYE & WML A=A & T TAI-THT TR AT gRT fohelt fasufdenera ar d=m gr
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31Iad e ot 59 Sifafe & vaiel & folg A1gdT UTed 318 dT & U & 9ifvd o G|

(2) o faufaenera ar dw, et fiem Suemr (1) & o1 g TR gR1 Sifdgfad 8 &t 78 8,
IS TRGR ! 39 TS 1 gifderter e & folg simaee o aohi,

TR+ I8 foh I5T TR 37 4RI (2) F 3T 7Y TG ol A@eg RO & ATHSR h Tt |

(3) T5T WHR, uRkeg & AN A & gHd g1 gRT U aafaaat & foag a=r Rfcser frem #
ffeerar @ g, St 59 rfafAaw & ugw g1 & aria &t a1 IFY Ugd w1 Rifdhaar sgaarll, fSad
3T g fifchegs o €, & ©u & yaaqrg = @ i 1"

5. The said proviso in its specific terms had provided that only those candidates
would be permitted to be registered with the Council of respondent no. 3 who
have completed their course from the institutions, which are recognized by the
State or by the University grant commission as per Section 20, to be read with
Regulation 18 of the Regulations of 2014.

6. It further provided that any such other institution, other than those covered
under sub-section (1) of Section 20 to be read with Regulation 18(5) of the
Regulations, which has not been notified by the State Government, the State
Government could reconsider the inclusion of their name in the list of recognized
institutions for the purposes of granting the registration with the consultation of
the Council to enable them to practice after their respective registration.

7. The respondents who have admittedly acquired their qualification from other
States, out of which even some of them have acquired qualification by distant
mode also, had applied for being registered with Uttarakhand Para Medical
Council, but the same was not being considered, because failing to get them
registered they would not be entitled to practice as per provisions of Section 36
of the Act, where registration with the council is mandatory. Section 36 of the Act
is quoted hereunder:

"Fetlfehel ®ITY gRT, W1 Rifdhedr sgear) & wu & [Agie wr ufady

36. s ot FefifFera @muE, S srudTd, AT 819 a1 Wrey awg O 99y § o=y Iy, fohd) aufaa
FI =1 R saarlt & &9 & aoft Fgea woft, S 39 A uRug & e # gof o fdar mn
Eﬁ-ln

8. Thus, they preferred a writ petition before this Court and the writ petition was
decided by the Coordinate Bench of this Court on 27.08.2015, wherein, the
direction was issued to the State to consider the grant of registration and the
same may be accorded by the State Government only when the recommendation
is received from the Council or in other words, the Council can also make
recommendations/suggestions, only when the Council is consolidated by the
State Government.

9. The Coordinate Bench of this Court by the judgment in Writ Petition 1434 of
2015 'Vinod Kumar vs. State of Uttarakhand & Others' dated 27.08.2015, had
directed the Council to forward the documents of such candidates to the State
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Government for its approval/relaxation of the conditions with the next two
weeks. The decision was expected to be taken pertaining to the institutions as to
whether they would be entitled to avail the benefit of relaxation as provided
under regulation 18(5) 2nd proviso. It was also directed that the appropriate
Government may then grant registration, but the same should not be rejected on
a hyper technical ground. This judgment rendered by the learned Single Judge
was considered by the State Government and the State Government has passed
the impugned Government order on 23.01.2016. Relevant portion of the
judgment is quoted hereinbelow:

"Therefore, all these petitions are disposed of with the direction that the
petitioners shall file fresh applications for registration with Para Medical Council
within two weeks from today annexing therewith all the requisite documents.
Having received such applications, Council shall forward the same to the State
Government for approval/relaxation of the State Government within next two
weeks, whereupon State Government shall take appropriate decision in
accordance with law within next ten days.

It goes without saying that if petitioners are found having valid degree in their
favour issued by the appropriate University, then registration should not be
refused on hyper-technical grounds."

10. In the said writ petition the question about the impact of Regulation 17, in
relation to the institutions which are situated outside the territory of the State of
Uttarakhand and are also recognized by the State as required under regulation,
though referred but its impact was not considered on the merits about the
violation of Regulation 17, which was a condition precedent for registration to be
recognized by the State. Regulation 17 is quoted hereunder:

"HTRIT TG STEaTg Sa et 8 ST & ~ATH Ak

17 (1) s5a & wwr-Rifear akug & erefia wr-Rfeadr emr d@m= @nfta o= &t srgafa s

3rfd

() =T # Safeid = va s fagfdeney,

(@) 75T & Srafd thald 3R IS YRhR gRT YUafdd WL Ty,

() HaTgdt Freediewor afdfam, 1860 & siefiv Ao Ty, do

(a) R = sifafaem, 1882, gas sifafAaw, 1954 & srefia Yo TwImy|
(2) 5T TWHR gRT I A TR 8 7 Fetad gi7)-

(2) Top-(on) T T UsfieRRoT Sfafa 1860 o STwaid Usiichd &l

(@) der o F=Ad Qafdemed @ wagd ag 9= gRT e fhar mar g,
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(1) T i foxity A darese 8l

() Smage & U FAad 11,000 F°f hie o1 we= [Affa g anfgy S sahenam, s e,
P, W% TH d i, e ST g1 Th & 3ifh UTsachd gd 3ided ol f&fa & amm=
gfaerd gq difed shas gikar &6t T e g aR 6 st

(s.) E=n1 gR1 v fAfor &t fafdaq srgafa defed fafgd mfdert @ ura st ghft e Aaer w@=
gR1 RgiRa o IuahT dern yafeld sraerst s sure Rfad g @l

() 9®m & U W & iYar I Rfharad @ gwfgewur & hawey ufeoneft v sam
JUTd 1:1 8T A1fe aor .Ut (FRfSateRdt # @rder) & foiv T & ITe Sucrsy o Sraamsii # &
Siterdifser/=Refstt dhI ga-t TG A F HA gt Ty foh R (RedRd d§ @A)
uferontefat ot uferor &g g sitaTifas dar ufa ufeneff srava Iuerey @

(®) ufAeroneff g AFAT 1:1 & IuTd # fharf=d =t & g ag gRfda fowar g i gt 8g
TG Iuetey] A dTet Rfhcdera i et 6 srerT-erent Tl & aigd M=t 7 g gdfaa
Rfhcarera 7 et fohd-t ATATSHT g TTGIAUT IUA HIAT 7T § SHAT ekl @M ST |

(S7) I & Uy 91gd A7) fAYRT 31T @ 841 =nfav fSueht &5thel & @ &\ 2000 Tt thie g dor arga
Wft 9T Srraae IuRRUl & gAfSSId duT & fgdl W@ dldl WIh & gRT Il S|
S.vg.d.ur.ua.d). (Rfhar a9 dadier) der Aghiarsars & Iieaehd el dielt TRT & g1g a7 a1
@ T I8 A AT, Seteisl qotaR™ I g oryar o Rifhcarera @ Tiagar Ui &, a8 IR I8
gfarer 32 gi =Ryl

(31) sht.gw. & ga.ga.dl. (Rfham @e do-ia) &g Teg RifchcdTara & 919 w3 dht Gefiatstt TamTemme
31T g+t TR

(31) ETdeh dUT Edehik W1 AfSha wids ag dwnet ot fufdenea gr srgAifad urswshat &
JJUR AT AT BT GUT thehed! hl AT el gt 39 Ty | gaf-aa Refdener gr a93-
Ty R 3 ma e o oY gt ehear g

(<) T & UTH gUeh 9 W T DA i g1 A1fe g fSrae! ohas &atha SifdRad & 9 ghm|
(3) T & ury fagfdenea grT 94 fhd T AR SIgUR gafssid Taieer gt @iyl

(2)(ep) SRIFATIIR T fohdt T AR A SraeamueT Fwareft glaearstt il quf A # Ffdug smdes
TRAT3AT Pl $© AT 1T TohdT gl TH AT A =ATAT IHTIRT JH0T UF U fohd STH OR e gRT
IR fhar S TodT ¢ afe s ST IRt | 9 oA 9T 1,2,3 dUT 6 <t S1d guf el gt a1 &
gifedd sas TRAT @1 50 Ufdrd Has TRAT ITch U 3T gt 92T 39 U faear & oy off =
3IucTe gt

(@) o9 amett & sremft s yaTor-ux 33 Sies 38 Sreirft s yaATer us o6t 9wy Srafd &
a1y 81 gg fra fohar SR b i & damer § gd/<iw 3rafd & o Aieh quf oAl 3Taedeh g1 e
GRT STt sy yTer o | [Reika safer & SR Wt gRT A1k quf fohd i bt fRAfT ot Hich
R fAumT grT Aeror s S S A & sHTafy gHTuT U & faedR wR faaR fohar s

(3) Sufgw (1) # Ruilka wal & TFFg § 3dgeh Pl I 3deT & Y AT AIFBR Dl IucTed
PRIT ST g,
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(4) 3mde & w1 gErai o1 FHTALT fohaT ST 8-
UM &

3MTdeT Uz UTT-ah | 3deeh o R A Amfafad fAfreard gen uwaifaa == or Qe g wnfud e
! gie-adr 3R ToH GEAT 1T & Tr-g | SIHeRT 3dfde gift-

(p) ursIdaT Traeft AFgUs & faaRufla Adeemt & sraifa smdges w1 & 167 & Gia= & STHBRY,
(@) MMYRYJ NTETTHb AT IAT 3HTdGeh ohl Ue-erehlg 3R fa<ita amed & aR & SR, 3R
(77) er8hR! ATEUs # oy fafgd smasaes vHToT usl qer gwfd dhY Iuderdr & aR § SHGRI|

T

3T UF & WIT-@ # 941 wI-Rfhadia fQeor den @nfad & & g @1 fagga ez sidfde
BT o1 gTiad wR-fafehefia femr dwn & IR # gos fawqd debHidhl anfefer Tgrar Ruld & wu o
fAfafad 7 uegd fohar SRIm-

(ep) freror ARM3TY AT AT 2T U,

(@) vateRor et feawor uffaa wr-Rferata S=eifa i smaederdr 92T Iucserdr iR Taifafag
gEaTfad R IR 73 WI-Rfhadia fR1eror G &l R 6t aie-adT auT 9eH gear 9reddr 3 &,

(1) et fAQIvarg der gy T hl SucTeHdl, fSdeh =i ®iel 3MTepld, T del W Y, Y-
JATBIGH, Ya HTs, Hgeh Ugd, HTaol=eh TR hl Iueteerdl, fAagd Mgfd, el &g AT, AT
TS anfa 3Tl 8,

(a) AerfOres wrichr g saila faenfefat & anftfer siqugur uder, AgUs T Uasr &l d<tehl, |AHT
(afe g BY) & smRerur, SrfAHTReh 3fdes, fAVNTER duT a¥aR 31eaT Sl UTsdshd ATdT &,

(3.) FratHS HRihH, NG id AYTTER, YaaR hrIfds A&y der &5 fadvur ik serar
I hl &THT 31T 8,

(T) SRR wrichA, STk siwaiia RAifhada, dammfe dur Twcg Iuwhel dl he@ar gt ardt 8, St
S At aer fafder Y srggeh afed gol &,

(®) S ufed FRishA, S siaifd 1T Sarigs aur Renfefat 6 smmaN, gmafe s,
Y&dchleld, THI]E, UMER, STER dUT 3= JqERa-IcHs gfaurg, S a1 «Wpfde dUT AR &g,
Qg uRer onf waar fAfifa &= oma &,

(S7) TierT aT rfAfa=e (A-3mse) fSrech s freror dwm, Srgenifites e anfe & FeRM TeftasH
TYT e & SAFHR &5 ehl 7O 31Tl 81

(31) RUTaIGdT 3R IFJgAeIgdT [oTeh si=id fehareherrdl ht ATgaR-Sg, Wa o1 faarur, feemgT,
T Aer &1 srgAies, fAfda et qur Suees, swaaikgs it wdl dor Renfdfai & gearfad

TG & SIEY UG HRAT IUGhfd &,

(31) uRaremT @rma, S sraifd ofd, waq, 993 dur A=, Rfechia dmfe qur smggifie
UL, TriTaR dYT fheRTeR hY ISt ST i URMRYS JUT Ueiied gd &3 311d g,
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(2) ufasrT anTa & forg fadtyor & e, S si=aiid eiTde o1 iIgH, S derT &M, sfaadt
T grafd szor 9 317 Hid, af &g &Y, 31d &,

() Trorea gatga™, fSredh sieaifd 6 R aur fafaa Jidt @ srgarfAd arfties wera 3irar g,
(@) AT uRRomH, S sl 81T faaRuT Sher-%hell-Rea adT ufad (Tisiacs) Joi=-us o11d |

ITT-TT

3fTdgeh U &b YFT-T H A SRydTe/geg ol a7 fdem Sudra & UFd o bl Uarfad et
1 a1 Sfdfked sudre RARTT St T AT ST T, TRATIAT 10T TRAT & IROTaG AR & 3w
faeqa faeror sidfde ghm, sided ua &I Ig W R Srichd & IR # Uah faeqd, depmitchl-anfefen
RaiE & wu 7 +ft uxqa forar s ofk 39 f=fafaa afffaa g

(ep) farermT= S1eUATE AT ATH T UdT,

(@) foem™ ST duT I9H NG wae & &R, e sl favdr gt deon aiemr g
SifAfa=aTe (t-3m3e) Ao (W a1 Rfhaarerd g & [Rafa #) Rifhafia dor dgag Iuwet & g,
ST YTl Sl eFdT dT &Yk, UM a1, UGiidR HHATRG< 6l dear 1t 8,

(1) faem™ SRUATe & fowdR & folu a1 3 eRudTel &l ®IIfUd o g SifdfRea gff & &R, e
& G2, TSk Ugd, TIasi-eh qikag Suereerdl, fagd smyfc STer smyfdf, 7et a7, Sefithi s anfq &,

(a) Saa Rfra arie, Sad sraifd AR aiear & srefim uResfad sifaRed AeifRes dur o
e faemd,

(3.) S9d Prafds wriehd, Sae sraifd fAfdiedER Joar GaaR waids e dor & faavor ok
fafreamar faaror 8§,

(A) W SRieH, S9d Saild SRudi & HHARIg< 9 STarg deor fdeneff smEe ok o=

() arem aur sifafa=arg (A-emse), fSash srarfa sifafa=arg, dien, aem Tefldeq duT srudre
3R 3renifer WAt <l deT IR & MU Higd ST HIFAeRT Thl IAd AR i, SidT ff germ gt
M &,

(S7) rRTdTet Tarafl & Iad fohd ST aTet AT & dT duT TFuT # gfg & &R,

(31) SuERR, ST HRishA, e siaiia Rfhia gur geg Iue 6t 3ad herar gt, A
dar faffasr & srgeE el 8,

(1) 39d ST hrishA, e srid Rifdhadia gur-Rifhadta qar 379 FHaRig< &I gaiar fad=or
31T &,

() fovR whie hl TRUTTGAT adT Fgdiagdl, S ria fehaTehardl hl ATEaR ATER gt
gfeifea g, o ueafaa freror dwenet o fdemd & Sgey 9a+ o1 UReT a1 gufdr, f3eims, @i
frerrat a1 st fafde dfamfor, srudare gad, Rifecita dor Twg Suwrdl 6t Faer, FHaRIg<
3nfe &Y o7l Jueffa g,
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(3) AR e fi gl armg, s srfa off, wiad, sRudTal 9are, Rt dur ggag
SRR, TritaR AT ftheraar <t StfaRerd @mTa 3R urafies 3R ware qd <o 31T &,

() R gioT &Y o & faqdiyoT & @red, g Si=aifd 3fidadh @ SHIGH, e dT &M,
Sfqadt auT grafer FoT dUT 319 Hid, Ife &Is §l, 311d &,

(@) Trorea gatgam fSaes sraiid fafsa ufcsarett dem dareil @ oy & &R, Saa ufcharstt aur Jarst &
3T &b &R, IAd YaTHR dAT aTftieh IoTed 37T &,

(o1) = qatgAe forads sr=rid fafae ufeharsit aur st & Mg & =R, IdAd JaTUR dT d1ftieh
RISTE 31T 8,

() T gRurmH, S a3 fAaRoT bl Hefl WA~ Ja-i-us 311dT 8l

IUST WHR gRT SAarddr gamor u/sHmaf gamor o3 ifd fhd S & gy § qor Oy
Rfchcareral & Srarafl o1 SMTaEIeheuT & AT 3TIERN T UTe ST gITE-

5) ITRTGUS TRGBR T ifAaridr vHT0T =/ Hraf ydmor-us fAifq fohar s

(Tep) STt demfenet/afen el & darerre amde fond ST g TwaIf-ad TwI1 gRT 1000/- SHT &R
32, Rfrar e G, Swravs & eriey € Fefka Ty § srdes o3 ufd af 31 JaE d&
ured R ST

(aY) smee U ol fAeiRd ST0H0MRO Td 3= 3MaLTeh WU ahl Ufd el & 25000/~ ufd i Fi &
9 3rages I fgd ufdead A8 vd der ST fohar SR St ST et 9 UR™ g ardl
Qerfores o= & fag ghm

() vt smmde uAl @t fAderes, Rifdhaar fAem favwm, Soravs &t sregerar & aTeE & SrHIGT &
WIS afAfa & Tnga ugd foran SR qur gderor & IwR Iuger U TR MTde Ui ot
farermT Al ot 3T @ed ge FARreeor &g Twafaa d@wn ot 30 RAdwr da arus &= faar S od
I G gRT STAIAT & FRIeAR0T & SURI=T 01 #78 & 3R Gt Rifchean fiem fAdemera # faamre
3TeeH Gl bl U fohan ST §9eh STRI=T +ft 3iTdeH U3 SIgugerd U 11 8, af S8 1-Red o faan
SR AT HEAT gRT ST fohd T 3Tele YJeeh ohl STed & felam ST

(IR) Sfafd gRT ST U T SdeA usl ot fafchea fYem fawmT fi dxgfa & ary wefEg ' me &
fderor & SrAGA 8 URUT U a¥ A8 AaRR & UUH 9@l do drda, Rfdhar fren, rmavs
IE oY Teffa forar SR

(utar) grafOa G=I= & Hifde ARieror g afta, Rfesan fAen, Str@ve ame+ & srgAleT & IR
s, Rfdha fem fvmr Sarmave grr FAefaf@d faromgar Aéeor 8g ve afafa & e
SR

(ep) 3remer, 3R fAgeres, Rifchaa farem

(@) e Fesnea fRfdhar fen & dgaa e TR Al ST TR &l HfOFR U TReRt &7 &
3ded Y T} fem & grafAd e s

(=) I ffa grT gl Gwie o1 Aderor 30 FaeR 9o R e sme e, Rifesa faan
faam, ITRIEUE I U <t SR
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(ra) Faeres, Rifdhaar Qe v, IwRravs STiw sire w0t afafa & ary@ wdienr g uvgd &l wd
AHGIGIR Iuger U ST WR U1 T¥Ifd & A1 Srmaf<r UATor-ust/Sifariar gAmor-us fad S 8g
g, Rfdhan fen saravs o= &t 31 feawR d& uxgd F|

(3178) TRterur & IR Afafd grRT fARed fohd M sireee u=l ot hfft & fARteRvor 89 15 fam &1 o
S yamafdd fohar s afe RetRa a9a & safa wfEat o1 fFRreor e grr T8t fobar sirar € at
TG U ohl fARET o STAT ek AT gRT Sted o foram st |

(A1) Fderep, Rfdhear fAen favmT Merey, STrEUE @ Urd URdTal st AT+ TR W 39 ag TTied afafd
& G faeRre/ srgHieme ugd fear S|

(a@) afafa grT awfAd d@aT @t usrd grsashA gq ST/ SifRariar gHT-ud geH fhd S 8g
Ut 3gAGA & YR R Ifda, Rfha e, Swravs o gR1 wefad d®a1 &1 28 ekl doh
3Tt/ Srfariar vaToT uxt i fehar s

(TIRE) TRBRY T & 31T oh g foram SR
(6) TR FRfchcaTerat & AFTTSAT T SHTTG AT

(Ten) fonett it T Bl SreanTfeies UfeieroT gq ToTehia RifchcaTerar et st oht TegdT 39 Ufderg
& QT UgH 6l ST foh 3T & F ToTehia dwimaii i @TuAT g1 31t usid Rifhaareral & Qs
hT STARAT 5 TR ST ! THIGAT 03 A8 T g4 e qohe THIW e &t STt am st
TRAT3M bl 39 He 9T W ohl FRAfchadTera RfUd &1 g

(qh) ufAeror G ot Ui d&A # TANTHS U0 g AT IUGEY WA S & T H
A1, Rfhc @ vd uRar wearur, IaRraus gRT HI Tt axgfa & sner w® afya, Rfen
g1 oty forar s

(9 TreThia RifhcaTerat & 321 TeA13it bl TN TR UfAH0T 8 ATAT JUTH FRF ST o Twa-e |
foeR forar S g, =g grT gwafAa ufderor &Y 50 ufded did STRRIUS E gRT R ST,
ITRIEUS WY & WRf Aarfaat & fag RaiRa e 7 10 ufasa ge uer fRd 91 vd g # 3=
gal R Rgfet 7 Sxrave wsa & @l Rarfaat st adtadr v fhd s ger goft fi9 g 9r & gaf ot
AA-Ufderd STRIEvE I5d & Wil [arfaal @ g darifoa g 9 gg ¥eAfd UM aRd gu
THO3MI0Z0 fAsarfad fawar mar gt

(IR) T=fAq Rifdaed § ¥R & g=fAd dreamd & uferonfdat & uferor &g ufa uferomeff
2000/- gfaHTE gJeeh SRIT gRT & s ghm, o anftfes &g & w9 & awafaa Rifscrea & useem
gfafa & sremet & A S gihe/dd gRT U Iy qiftich UfIETor TR o= § gd STHT SheAT 81T
AT TG 8 TR dl Rfhcaredl & T=-Ad uTsashd &l @afd & o TH0SH0g0 e
aifarf ghmi

(uta) wferor G & BE gRT 1T Ufteror wiftd & a9y afe fhedt vepr &t srgmegar an
TSThi RifdhadTera &Y T srarer gwfa &Y &ifd i SITdY @ Jt STehT 1T IRIT gRT WRT SR ud f&afa
faarfiea g1 w snafe ufderor gura fohd ST 6 Friargt it 51 gaft 59 g § gEfag
Rfrarea & va-a gffa grr St e e, Rfdaar fen faumr FAeemed, 107 Tk TR,
3ERIGH ohl IUcTee] T ST qAT e gRT UeneuT R sif~ae Aot ferar sm|
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(&) st dwmsit gRT TwigdT &g Ufday Iad <ral/afde-e & 3refi= 01 g &t srafe & ford TH03070
et forar ST g, S8 T gRT 03 A1 1 g Aifed e weft oft T fopam 1 g o=
Rfhcar ugm et areht dwsit ot fufdene & a1 it et gRT SrgAlfed e & AFe uTsushd
1 srafa, MafiRka Hepra, Talee & AFe T gdern hl ©hiA onfe & AR UisIehd Farfeld el
=Hull

(|1d) =gATH AT 1 fHeRor

o1 Rifehedn Qe & Af9d arswehdt et T H Teheuar foid S gq aRve I5g & sy &
gfafafaat qur densit & ufafAfdat @ grg-v9y R foar-fanst sl *aw aet @t sraeRa w=A
g I8 O e Trareft el I5T TR ot UeH Sl

(31m®) w=1 Rifdhcar aRve grT am=rdr Rar srr wrt Rifehaar saaarRat oot wr Rifdsar fAen g T
S 8g I5d WehR ¥ Hraf/ sifFardar vamor s [ifd g = den faufdernera & awgar urd g4 &
SR HaRIR quf fohd ST & SR 18701 9 gaim @ qd w1 Rifehedn uRwg gRt Am=yar @3 14 &g
3{TaG AT BT 39 g URYG & U&l # 25000/ - I U UTGIshA aq dad fohdT ST | Y TRBR
gr1 faifa st vmmor U g faufdenea @ ura Gregar greeelt sifferal o faaror Ruffa fig &
1Y TS YRS el AFICT §g TEId heil| TRYG YT TGl o e H Fraf-ad F&IT ol e
HRRA g IHh IR AT [ ST Frareeft Wiepfa uar bl S|

11. By the impugned order the State Government while exercising its powers as
per Regulation 18(5) (2nd proviso) while considering the representation of these
writ petitioners of the Writ Petition No. 1434 of 2015 'Vinod Kumar & Others vs.
State of Uttarakhand & Others', while deciding representation in pursuance to
judgment dated 27.08.2015 has passed the impugned order dated 23.01.2016 to
the following effect:

"3 39 Gy H Hgt Tg e ol (A3 gar § foh ITavs w1 fRAfdhden uRwg fAfYaw 2014 & wdifad
&R H&A1-18(5) & 431-2 ot A hed §T AI0 I=T AT, ITRIEUE gRT et Re ITfent va e
Tierg Re arfaemrert & uiika smqer fadies 27.08.2015 & srure # sft famle AR wd o=y & Hefdd
TTdeH! & e # faaR @i ge Gefdd srafefal et StRiaus Wi ffdhedr aRwe # dsiteneur ehveh H10
I AT, STRIEUE H UTeT 3T Teh HiTg o Hiak UiSd ehd §U o ehrdfarg! &bl g1 e
ot SiffTer IucTee hRT T HE B | "

12. The petitioners have preferred this writ petition by virtue of which they have
claimed for quashing of the impugned order dated 23.01.2016 passed by
respondent no. 1, whereby, the respondent no. 1 has proceeded to grant the
relaxation for the purposes of registration of the private respondents into the
Uttarakhand Para Medical Council. Further, a writ of mandamus has been sought
for quashing the provisional registration, which has been granted to them by
Uttarakhand Para Medical Council, to the private respondents in the light of the
order impugned dated 23.01.2016 and granting the relaxation. For the purposes
of brevity, it would be essential to quote the relief as sought for in the writ
petition as it relates to the interpretation of the implications of regulation 18(5)
of the Regulations of 2014. The relief sought for by the petitioners in the writ
petition was as under:
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"(i) declare the order dated 23.01.2016 passed by respondent no. 1 in disregard
of advice of Uttarakhand Paramedical Council as illegal and against public
interest.

(ii) Issue a writ, order or direction in the nature of certiorari for quashing the
impugned order dated 23.01.2016 passed by respondent no. 1 whereby persons
with degree in Paramedical Science from unrecognized/fake institutions have
been directed to be registered with Paramedical Council of Uttarakhand.

(iii) Issue a writ, order or direction in the nature of certiorari to call for the record
and for quashing the provisional registration grant by Uttarakhand Paramedical
Council to Shri Vinod Kumar, Kuldeep Singh, Ashwani Kumar and Santosh Prasad
Joshi.

(iv) Issue a writ, order or direction in the nature of mandamus commanding the
respondent no. 3 to take decision regarding relaxation in terms of Proviso to
Regulation 18 (5) of 2014 Regulations on case to case basis as per the advice of
Uttarakhand Paramedical Council and not to pass a general direction for
registration of all persons without verifying validity of their degree.

(v) Issue any other writ, order or direction, which this Hon'ble Court may deem
fit and proper in the circumstances of the case.

(vi) Award the cost of the writ petition in favour of the petitioner."

13. In the instant writ petition though the petitioners have detailed the propriety
of their certificate of qualification, which was procured by them so as to entitle
them for registration with the Council, is not a bone of contention in the writ
petition, that the petitioners are qualified as per the Act and regulations framed
thereunder, and are eligible for registration with respondent no. 3. Hence, this
Court is not at this moment dealing with the propriety of the petitioners'
qualification for being registered with the Uttarakhand State Medical Faculty, as it
is not a subject matter of consideration nor in question.

14. The petitioners have rather questioned the impugned order dated
23.01.2016 as passed by the Government, whereby, it is the case of the
petitioners that the private respondents, who have procured their qualification
from various institutions situated outside the State of Uttarakhand and who are
otherwise not recognized by the State in accordance with the provisions
contained under the Act called as Uttarakhand Para Medical Council Act of 2009
or the regulations framed thereunder, they are not eligible to be registered with
respondent no. 3, consequently the bar of Section 36 of the Act of 2009 will
come into play.

15. In support of his contention, the petitioners have contended that earlier an
issue cropped up before this Court regards conducting selection process for these
who held qualification from outside the State from un unrecognized institutions,
which are not recognized as per Regulation 17 of the Regulation of 2014, and the
matter travelled to the Division Bench, after the judgment being rendered by the
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learned Single Judge on 19.02.2008, whereby, the respondent had proceeded to
issue an advertisement, whereby, they had resorted to the recourse of
conducting the examination for the registration with the council of those
candidates who had procured, two vyears diploma certificate from an
unrecognized training institution from other States. The Division Bench of this
Court vide its judgment dated 29.08.2008 while allowing the Special Appeal No.
42 of 2008 had quashed the decision of Single Judge and had held that there
cannot be any latitude which could be granted for the purposes of registration of
those candidates who have acquired their qualification from the unrecognized
institutions and which are not recognized by the State under the provisions of
the Act of 2009 and, consequently, the Division Bench has passed the order in
the following manner:

"We are not at all satisfied with the explanation offered. We are totally convinced
that the impugned stipulation in the Advertisement in question has no nexus with
the object sought to be achieved. Why should the State Government insist that
only such candidates will be eligible to participate in the examination, who have
obtained Two Year Diploma Certificate from the unrecognized institutions?
Excluding recognized institutions and insisting upon recognized institutions is the
height of arbitrary action, the same also being irrational and illogical, on the part
of the State Government. It is a common knowledge that unrecognized
institutions are also unregulated and whatever qualification they impart, or
Diploma certificates they issue, cannot have any authenticity in the eyes of law.
In most of the States, the insistence is upon recognized institutions. It is for the
first time that this Court has come across an instance where the State
Government is insisting on unrecognized institutions. We do not find either any
logic or any reasoning behind this insistence.

Article 14 of the Constitution of India strikes at arbitrariness. Any illogical or
irrational action of the State Government also amounts to an arbitrary action.
The explanation in paragraph 4 of the counter affidavit (supra) that the aforesaid
that the aforesaid provision was formulated for the benefit of those persons of
Uttarakhand domicile who had obtained Two Years Diploma from unrecognized
institutions, is neither acceptable nor logical in the face of undisputed fact that
such persons who had obtained diplomas from recognized institutions, such as
the appellants/petitioners were available. Rather than the State Government
discouraging people from going to unrecognized institutions, the impugned
stipulation does the opposite. Actually the impugned stipulation excludes the
candidates who obtained qualifications from recognized institutions. This is
absolutely unacceptable to us because it patently violates Article 14 of the
Constitution of India."

16. At this stage itself it becomes essential to refer to certain provisions
contained under the Act of 2009, which deals with the parameters required to be
adhere to for the purposes of registration of eligible candidates with the Council.
Particularly, a reference may be had to Section 19 of the Act, which provides that
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the institution or the university existing in a State, which had been imparting
education or before starting to initiate the classes with regards to the courses
covered by the Act, they ought to have obtained a permission from the State
Government and in the absence of the same, if any institution imparts the
education without prior permission from the State, the said qualification cannot
be recognized as to be a qualification which could be taken into consideration for
the purposes of registration with respondent no. 3 under the Act. While Section
20 of the Act provides the parameters and the mode and manner in which the
qualifications are specified therein which is essential for the purposes of
registration could be determined by the Council in consultation with the State
Government, which would be treated to be the recognized qualification for the
purposes of registration which becomes essential in the light of the provisions
contained under Section 20 of the Act, which reads as under:

20 (1). PR IRYG & WRHELE H & UL TAI-T9 R A1 gRT fordt fasfdeme a1 g gra
3ra fren ot 39 rfafaam & vl & fold AT Ut 31gdr & U | ’ifvd o Gohil|

20 (2) T fasfaenera ar = foaeh f1em Iuem (1) & srefiF T5g SRR gRT Sfagfad &l &l 18
8, ST TRBR ! I9h [AFATFT a1 grifdeten dent & folg s o aafl, g a8 fh 57 TaR
3UYRT (2) 7 3T T 311dE Dl ciGag HRUN F ATHSR Y Tohiil|

(3) T5T WHR, Rug § WEA A & gAq g gRT 0 Aafeaa & fow o= Rfdhar fen &
fifdrerar § wofl, St 39 Sifafe & ugd g1 &t aRiE ot a1 3T Ugal R FAfched sgaard, fSrach
3=id saaTfes Rifhcds ot €, & ®u & cuaarg a= @ 1"

17. Section 36 of the Act, which is quoted hereunder, wherein, its is stated that
the registration with the Council becomes an essential condition to enable the
person registered with the Council to provisionally engage themselves in
practicing in the respective discipline of pharmacy:

"36. iz W FelifAepel WA, ST YdTd, AT g1 a7 Wy dEwg T e § 3 Iy, fohd)
fad ot W1 Rifched sgaarlt & &9 & auft Ageaa saft, Sa Sue 9 aRug & e # gof o fear
T 8"

18. Section 21 of the Act provides that it is absolutely the prerogative of the
council to fix the minimum qualification required and to determine the eligibility
of the qualification for the purposes of meeting the objective of the Act to enable
the candidates to be registered with the faculty as created in 2004. It grants the
power to the council to fix the minimum parameters to be fulfiled by the
institution imparting qualification of B.Sc. (M.L.T.).

19. In the case at hand, there is another issue which cropped up for
consideration it pertains to the eligibility of the qualification, which was acquired
by the private respondents for their registration with the council, there is nothing
on record brought by the respondents to show that their respective qualification,
which they have acquired either from the institutions, which are located in the
State of Uttar Pradesh, Rajasthan, Punjab and Delhi, whether they were the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/arun-singh-negi-another-appellant-... Page 13 of 16



institutions which was imparted by the institutions which were recognized by the
State Government and the petitioners have also made reference to one of the
judgments rendered by the Allahabad High Court in Writ Petition No. 11811 (M/
B) of 2013, whereby, the Lucknow Bench of Allahabad High Court has held that
the qualification of B.Sc. (M.L.T.) as issued by the Allahabad Agriculture Institute
would not be treated as to be recognized qualification for the purposes of
registration of the candidates in the U.P. State Medical Faculty.

20. Even as per the writ petition one of the essential fact which was pleaded by
the petitioners was that those candidates who have acquired their qualification of
B.Sc. (M.L.T.) from the Rajasthan Vidyapeeth, Udaipur, they too are not
qualification to be registered with the faculty because the qualification thus
imparting by the said institution is a distance mode education in B.Sc. (M.L.T.)
course, which is not the qualification one which is prescribed and recognized
under the provisions contained under the Act of 2009 to be read with the
regulations framed thereunder.

21. The candidates who had qualifications from unrecognized institutions and
who intended to get themselves registered with the Uttarakhand Para Medical
Council they had preferred a Writ Petition No. 1434 of 2015, praying for that
their qualification which they possess or awarded by the institution should be
treated to be as an eligible qualification for the purposes of registration, it was
the act of non registration of their names by the Uttarakhand Para Medical
Council would be arbitrary though despite the fact that they have obtained their
qualification from an unrecognized institution, which has not been recognized by
the State Government.

22. The Writ Petition No. 1434 of 2015 was taken into consideration by the Court
and the Court has passed an order on 27.08.2015 to the effect that the
relaxation and the sanctioning which may be accorded by the State Government
be only when the case is recommended by the council, the petitioners of those
writ petitions since being the candidates who have acquired their qualification
from the unrecognized institution would only be registered subject to the
relaxation as contemplated by the 2nd proviso to Regulation 18(5), which has
been provided by the council in consultation with the State Government.

23. In the said case the Coordinate Bench of this Court had disposed of the writ
petition only with a direction that if the petitioners are found to be having a valid
degree in their favour issued by the appropriate recognized university, the
registration should not be refused on hyper technical ground. Meaning thereby,
the Coordinate Bench of this Court by the judgment dated 27.08.2015 has held
that for the purposes of eligibility to be registered there has had to be a valid
degree with the candidates and that degree too must have been issued from the
appropriate recognized university.

24. After having considered the argument as extended by the learned counsel for
the petitioners as well as for the respondent in the counter affidavit as preferred
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by the respondent no. 4, who is represented by Mr. Bhagwat Mehra, there is no
material brought by him on record which could have established by the
document that the qualification which the private respondent possessed was a
qualification which was recognized by the State Government as per the Act of
2009, and whether he would be eligible for the relaxation, and relaxation upto
what extent, which has been granted by the council by the order dated
23.01.2018. Although in the counter affidavit in paragraph 9 the respondent had
contended that the petitioners have challenged the statutory rules and
regulations and an advance notice has been for challenging the same has been
given to the Advocate General of the State, but there is nothing on record to
show that the criteria laid down under the Act of 2009 and the regulations
framed thereunder that was sought to be challenged was ever put to challenge
and has been set aside by any competent court.

25. The respondent despite of raising the aforesaid plea had contended that the
statutory rules and regulations which have been framed lacks Ilegislative
competence and as against the constitutional mandate and is ultra vires to the
Constitution of India. This Court is afraid to record any finding on the aforesaid
issues for the reason being that a statute which has been framed under Article
200 of the Constitution of India by His Highness Governor of the State and the
regulations framed thereunder Section 45 of the said Act would still hold the field
until and unless the same is put to challenge and has been declared by the writ
Court as to be ultra vires to the Constitution. As far as the rights of those
candidates are concerned who have completed their qualification from an
unrecognized institution, which is not recognized as per the provisions of the Act
itself, this Court is of the view that their qualification would not fall to be within
the ambit of qualification as prescribed under sub-clause (5) of Regulation 18, as
being not a recognized qualification by the State Government, which would
entitle them to be registered with the Para Medical Council of the State.

26. The said relaxation, which has been granted by the council by the impugned
order dated 23.01.2015, this Court is of the view that the provision of relaxation
could be in any other field, except the qualification with which no relaxation could
have been granted in accordance with the view of this Court. The relaxation
herein would mean the relaxation other than the relaxation in the field of
qualification, because since the nature of service being rendered by the
petitioners, being specifically technical in nature pertaining to the medical
services no compromise of any nature whatsoever could be made by way of
relaxation as far as the qualification is concerned and the relaxation if it is
granted by the council by the order dated 23.01.2016 it cannot be sustained
being against the intention of the statute, which requires technical medical
aptitude and expertise as no compromise can be made when it relates to public
medical facility, for which are required to have experts in the field as per
qualification prescribed and, hence, the same is quashed. The writ petition is
allowed. The respondent no. 3 is directed by way of a writ of mandamus to only
register those candidates who have the qualification which stands recognized by
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the State in accordance with the provisions of the Act of 2009 and the
Regulations of 2014 framed thereunder.

27. Subject to the above observation, the writ petition is allowed. The impugned
order is quashed.

28. However, there would be no order as to cost.
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