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Judgement

V.M. Jain, J.—This order shall dispose of the above-mentioned appeals, as
common question of law and facts are involved in these appeals.

2. The two suits were filed, one by Smt. Nirmala Devi and the other by Smt.
Indira Devi. Both the suits were dismissed by the trial Court on 26.9.2001 by two
separate judgments. Aggrieved against the same, Smt. Nirmala Devi and Smt.
Indira Devi had filed appeals. Wakf Ismailia, who was Defendant No. 8 in both
the suits, also filed appeals against the judgments passed by the trial Court vide
which the suits filed by Smt. Nirmala Devi and Smt. Indira Devi were dismissed.
The learned Additional District Judge dismissed all the four appeals vide two
separate judgments, by consolidating the appeals filed by the Plaintiff and
Defendant No. 8 in both the suits separately. Aggrieved against the same, the
present four appeals have been filed in this Court, two by the Plaintiffs, namely,
Smt. Nirmala Devi and the legal representatives of Smt. Indira Devi and the
other two appeals by Defendant No. 8, Wakf Ismailia, in both the suits.

3. In both the suits various issues had been framed including Issue No. 4-E, to
the effect as to whether the Court had no jurisdiction to try the suits as alleged

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/ashok-kumar-and-others-appellant-... Page 1 of 3



and the onus of this issue was placed on Defendant No. 8. i.e. Wakf Ismailia. The
trial Court while dismissing both the suits had given findings on all the issues
except on Issue Nos. 4-E and 4-F (regarding jurisdiction and stay of suit u/s 10
Code of Civil Procedure) since these two issues were treated as preliminary
issues and were decided by the trial Court vide orders dated 31.8.2001. When
the appeals were decided by the learned Additional District Judge, it was held by
the learned Additional District Judge that 1/2 of the suit property was a Wakf
property while the remaining 1/2 property was not a Wakf property, and the
entire property was still joint. It was further held that since the suit property or
atleast a part thereof was a Wakf property, no suit with regard to such a property
was main tainable in a civil court, in view of the bar created by Section 85 of the
Wakf Act, 1995. The learned Additional District Judge after holding that no suit
with regard to Wakf property was maintainable in a civil court, dismissed all the
four appeals by two seperate judgments, upholding the findings of the trial
Court, except setting aside the findings of the trial Court with regard to
ownership of the Wakf to the extent of 1/2 share and that of Defendants No. 4
and 5 to the extent of remaining 1/2 share, being uncalled for. In this manner
the learned Additional District Judge dismissed the appeals of the Plaintiffs not
only on the ground of the jurisdiction of the civil court but also on merits.

4. The learned Counsel appearing for the Plaintiffs-Appellants has submitted
before me, that the Plaintiffs in both the suits were claiming ownership by way of
adverse possession and the said suit was being resisted not only by the private
Defendants but also by Wakf Ismailia, disputing the claim of the Plaintiffs
regarding their ownership by adverse possession. Defendant No. 8 Wakf Ismailia
was claiming ownership in respect of the entire suit property, even though
Defendants No. 4 and 5 were claiming their ownership in respect of 1/2 share in
the suit property. Thus the question that would arise for determination in these
appeals would be as to whether the Plaintiffs had acquired ownership qua the
suit property by way of adverse possession and/or whether Defendants No. 4 and
5 were owners of the suit property to the extent of 1/2 and or whether
Defendant No. 8 Wakf Ismailia was the owner of the entire suit property. Section
85 of the Wakf Act, 1995 reads as under:

85. Bar of jurisdiction of Civil Courts. - No suit or other legal proceeding shall lie
in any Civil Court in respect of any dispute, question or other matter relating to
any wakf, wakf property or other matter which is required by or under this Act to
be determined by a Tribunal.

5. After referring to the aforesaid proviuion of Section 85 of the Wakf Act, 1995,
the learned Additional District Judge had found that since the suit property or
atleast a part of the suit property was a Wakf property no suit with regard to the
same was maintainable in a civil court. In this view of the matter, in case the civil
court did not have a jurisdiction to entertain and try the present suit, in view of
the bar created by Section 85 of the Wakf Act, 1995, the learned Additional
District Judge ought to have returned the plaints to the Plaintiffs in both the suits
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for presentation to the appropriate authority Section 83 of the Wakf Act, 1995
provides for the constitution of Tribunals for the determination of any dispute,
question or other matter relating to a wakf or wakf property under the said Act.
It is not disputed before me that the State of Himachal Pradesh has constituted
various Tribunals under the provisions of Section 83 of the Wakf Act, 1995, vide
notification dated 1.12.2001. In this view of the matter, in my opinion, the
learned Additional District Judge ought to have ordered the return of the plaints
to the Plaintiffs in both the suits for presentation to the appropriate authority,
instead of upholding the judgment of the trial Court. This is especially so when
the Plaintiffs were claiming ownership in respect of the entire property and the
Wakf Ismailia was also claiming ownership in respect of the entire property to be
Wakf property.

6. For the reasons recorded above, all the aforementioned four appeals are
disposed of with a direction to the trial Court to return the plaints to the Plaintiffs
and/or their legal representative, as the case may be, for presentation to the
appropriate authority in accordance with law. It is made clear that in case any
such proceedings are instituted by the Plaintiffs and/or their legal
representatives, any finding given by the Courts below on the merits of the case
shall have no effect on the proceedings before the appropriate authority including
the Tribunal.
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