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(1928) 06 CAL CK 0003

In the Calcutta High Court

Asutosh Ghose and Ans. APPELLANT

Vs

Sashi Moman Roy and Others RESPONDENT

Date of Decision : 18-06-1928

Acts Referred:
Limitation Act, 1963 — Section 7

Citation : 115 Ind. Cas. 354

Hon'ble Judges : Ghose, J;Cammiade, J

Bench : Division Bench

Judgement

Cammiade, J.—This appeal is by the plaintiffs against the dismissal of their suit
in part The suit was one for accounts in connection with a business that had
belonged to the father of the plaintiffs who died in October, 1915. The defendant
was the gomastha in charge of the business from time of the father of the
plaintiffs. No accounts had been called for from him at any time prior to the
beginning of the year 1327 B.S., that is to say, some time in April 1920 when
defendant was dismissed. The accounts prayed for are for the whole of the period
of the defendant''s service. The Courts below found that the claim sO far as it
relates to the period prior to the death of the plaintiffs'' father is barred by
limitation. The plaintiffs have appealed. The first plaintiff is an adult and the
second was a minor even at the time of the hearing of the appeal in the Courts
below, and the plaintiffs have sought to take advantage of the provisions of
Section 7 of the Limitation Act in order to obtain extension of time for their suit.
Both the learned Courts below have held that as plaintiffs Nos. 1 and 2 were
members of a joint Hindu family of which plaintiff No. 1 was the karta, no
extension of time could be availed of under the provisions of Section 7, because
the plaintiff No. 1 had authority to give a discharge not only for himself but also
for plaintiff No. 2.

2. The appellants relied on a passage at the end of the decision of the Judicial
Committee in the case of Nobin Chanara Barua v. Chandra Madhub Barua 36 Ind.
Cas. 1 : 44 C. 1 : 20 M.L.T. 430 : 21 C.W.N. 97 : 14 A.L.J. 1199 : 18 Bom. L.R.
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1022 : 31 M.L.J. 836 : 24 C.L.J. 509:(1916) 2 M.W.N. 505 : L.W. 452 where their
Lordships say that as two of the appellants were minors and could not give a
discharge the suit was maintainable by them". Obviously if there was no one
capable of giving a discharge, Section 7 of the Limitation Act would give the
appellant plaintiff who was a minor a right to extension of time.

3. Reliance is also placed on the decision of this Court in the case of Harihar
Pershad v. Bholi Pershad 6 C.L.J. 383. That was also a suit for accounts. In that
suit also there were two plaintiffs one of whom was a minor; hut the elder of the
two plaintiffs was not the karta of the family; and it was held, that the elder
plaintiff could not give a discharge to the defendant not only because he was not
the karta of the family but also because a certificated guardian had been
appointed to have charge of the person and properties of the minor plaintiff. In
that case the fact that there was a certificated guardian who was capable of
giving a discharge was not pressed and was not considered. In the present case
the elder plaintiff held two positions in which he had the right to give a discharge
on behalf of the minor plaintiff. He not only was the karta of the family but also
was the certificated guardian. In both these capacities he could have given a
discharge to the defendant, and, therefore, the Courts below were right in the
view they have taken of the suit.

4. The appeal, accordingly, fails and is dismissed with costs.

Ghose, J.

5. I agree.
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