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K. Vinod Chandran, J.—The petitioners are Higher Secondary School Teachers
(HSST) (Junior) appointed to the 5th respondent school in various subjects in the
academic year 2012-2013. The petitioners are aggrieved insofar as their
approval of appointments having not been made till date, despite an order
passed at Ext. P9, sanctioning the posts with effect from 15.7.2013, but,
however, making it applicable prospectively, at Ext. P9.

2. The 5th respondent, a Higher Secondary School, along with various other
aided schools were sanctioned one batch of Science with Code No. 5 which
indicates the subjects to be Physics, Chemistry, Mathematics and Computer
Science, as per Ext. P1. The sanctioning of the course, definitely created need for
Higher Secondary School Teachers, but, however, the sanction of such posts were
pending.

3. Additional batch was granted in the academic year 2011-2012 by Order dated
3.8.2011. The students were also allotted by the Government under the Single
Window Scheme. A selection committee was constituted under Rule 5 of Chapter
XXXII of the Kerala Education Rules, 1959, (for brevity ''K.E.R.'') which had, as
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its members, the Manager, the Principal and one Government nominee. Ext. P2 is
the order by which a Deputy Secretary to Government, Co-operation
Department, was nominated to be part of the selection committee. Selections
were made and the petitioners were appointed in the various vacancies of
Physics, Chemistry, Maths, English and Hindi.

4. The Manager forwarded the respective appointment orders for approval to the
Regional Deputy Director, as has been produced at Ext. P3 series. The staff
fixation order of the year 2011-2012 is produced at Ext. P4, which provides for
the aforesaid posts and also one post in Computer Science. Ext. P5, the staff
fixation order for the year 2012-2013, also provides for the aforesaid posts.
Various schools had similar grievance with respect to the non sanction of posts
and the teachers appointed had approached this Court by various writ petitions,
two of which are seen at Exts. P6 and P7.

5. Eventually, the Government sanctioned one post of Hindi and one post of
Computer Science in the 5th respondent school and also upgraded a post of
Malayalam by Ext. P8 dated 15.7.2013. The specific contention of the petitioners,
as disclosed from the writ petition is that the Director of Higher Secondary
Education had recommended the sanctioning of the five posts in which the
petitioners were appointed. In fact, even after Ext. P8, a further recommendation
is seen to have been sent by the Director on the basis of the representation
made by the various schools and teachers, which resulted in Ext. P9. Ext. P9
specifically refers to the letter of the Director of Higher Secondary Education
pointing out the anomalies in the earlier order.

6. In rectification of such anomalies, by Ext. P9 order dated 28.7.2015, the
Government decided to create/upgrade/abolish the teaching posts with effect
from 15.7.2013. The petitioners'' school, as per Ext. P9, was granted the posts in
Physics, Chemistry, Mathematics and English. Hence, by virtue of Exts. P8 and
P9, all the posts, in which the petitioners were appointed, have been sanctioned.
The petitioners'' grievance is insofar as Ext. P8 having provided for the order to
be prospective. Even such prospective application has not been brought into
effect since the petitioners have not been disbursed the salary till date nor issued
with the approval of appointment.

7. The learned Additional Advocate General, however, points out that the
appointments to the schools, in which new batches are sanctioned or up-
gradation is granted, has to be only of Guest Lecturers till a sanction is made by
the Government. The learned Additional Advocate General also refers to G.O.
(MS) No. 128/10/G.Edn. dated 20.7.2010 for the previous academic year, in
which there was a specific condition that the appointments, till sanction, would
be made as Guest Lecturers on daily wage basis. It is also contended that the
ratio as provided for in Sl. No. 3 of Rule 4 of Chapter XXXII of K.E.R. would
disable the Manager from making fresh appointments, since there would be
available qualified High School Assistants in the schools, as there is in existence
a High School Section also.
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8. At the outset it is to be noticed that the order referred to by the learned
Additional Advocate General is with respect to the previous academic year and
applies to the sanction of batches and up-gradation made in that year. A
condition for appointment of Guest Lecturers in that year cannot have any
application in any successive years, unless the order of sanction specifically
provides for such appointments and restricts regular appointments till there is a
post created. Ext. P1 is the sanction of courses in the present case. Ext. P1 does
not anywhere speak about fresh appointments to be made as Guest Lecturers,
till a sanction of post or creation of such post is made by the Government.

9. In this context, the decision relied on by the learned counsel for the petitioner
in State of Kerala and Another Vs. Saji T.M. and Another, assumes relevance. A
Division Bench of this Court considered the question of sanctioning of posts and
whether it is automatic in the Higher Secondary Schools. Reading Rule 3 of
Chapter XXXII of K.E.R., the Division Bench held that though the creations of
post is not automatic, on up-gradation or sanction of additional batches, the
Director has a duty coupled with the power to recommend sanction in accordance
with the rules and the requirements as revealed from the staff fixation orders.
The sanction of additional posts also was found to have a reference to the
periods prescribed; as available in the definition of HSST and HSST (Junior) in
Chapter XXXII of K.E.R.

10. In the present case there is absolutely no dispute that the staff fixation
orders of the both the academic years i.e., 2011-2012 and 2012-2013
specifically noticed the requirement for creation of the posts in which the
petitioners have been appointed. The recommendation of the Director is also to
create such posts. Hence, when Ext. P8 order was passed, after about two years
from the date of sanction, already the additional batch had commenced and the
students completed the course. The additional batch, as was noticed, was
sanctioned in 2011-2012. The second year of the Higher Secondary course would
be completed in the academic year 2012-2013. The order at Ext. P8 came on
15.7.2013.

11. It cannot be accepted that on sanctioning such posts, on the
recommendation of the Director, the Government could drag its feet and make a
sanction at its own convenience and then categorise it as a prospective sanction.
Coupled with the fact that there is no specific mandate that fresh appointments
should be of Guest Lecturers alone, in the course sanction order, this Court is of
the opinion that the sanction has to relate back to the date on which the sanction
of the batch was accorded by Ext. P1.

12. In any event, going by the facts as noticed herein above, the petitioners
were all appointed only in the year 2012-2013 to available vacancies of HSST
(Junior) as seen in the staff fixation order at Ext. P5 and definitely as
recommended by the Director, which has been sanctioned by Exts. P8 and P9.
The ratio is not a question to be urged by the Government and any person
aggrieved; by the Manager not following the ratio, could approach this Court. The
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fact that all the newly created posts were filled up by direct recruitment only
indicates that there would be no qualified HSAs in the school. However, if there
are such qualified HSAs they could definitely take up their claim before the
appropriate forum and this judgment has not dealt with such claim, if any, on
merits.

13. Further, it is to be noticed that in identical circumstances, by Ext. P6 this
Court had directed the post to be sanctioned with effect from the academic year
2011-2012 and also directed the appointments of the direct recruitees to be
approved from that date. It is also indicated that Ext. P6 judgment was complied
with by the Government by issuing G.O.(MS) No. 56/10/G.Edn dated 12.4.2010.
The afore cited Government Order was with respect to the academic year
2010-2011 where there was a specific condition as noticed above, that the fresh
appointments would be made only to the post of Guest Lecturer till sanction is
accorded for creation of posts. It is also to be noticed that when admittedly the
new batch has commenced from 2011-2012, a sanction of post also has to relate
back to that date and to that academic year in which the course/batch
commenced.

14. For all the above reasons this Court is of the definite opinion that sanction
has to relate back to the academic year 2011-2012, when the batch was
sanctioned. But, the petitioners having been appointed in the academic year
2012-2013 would be entitled to get their appointments approved only from the
date of their appointments as HSST (Junior) in their respective subjects. The
Government is directed to pass appropriate orders, approving the appointment of
the petitioners, and also disburse the arrears of salary within a period of four
months from the date of receipt of the certified copy of this judgment.

Writ petition is disposed of.
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