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Judgement

Lawrence Jenkins, C.]J.—This suit arises out of a mortgage-deed dated the 30th
of January 1907 and made between the defendant Company of the first part, the
defendant Dayal Mulji of the second part, and the plaintiff of the third part in
pursuance of an agreement of the 26th May 1906. The consideration for this
mortgage-deed was a sum of Rs. 1,00, 000 paid by the plaintiff to the Company
and a further sum of Rs. 85,000 credited to it by the plaintiff in her books of
account. The Company by this deed covenanted with the plaintiff to pay her on
the 31st day of December 1917 the sum of Rs. 1,85,000 and in the meantime to
pay interest at the rate of 71/2 percent per annum, and in order to secure
repayment of the sum advanced or to be advanced with interest the Company by
the mortgage-deed demised to the plaintiff for the term of years expressed
therein the premises therein described. The Company did also by the mortgage-
deed charge with the payment of the mortgage debt the uncalled capital of the
Company and all its other property and assets. It was provided by the mortgage-
deed that the plaintiff should credit to the Company's account in her books a
sum of Rs. 85,000 for making further advances to the Company as it might
require, that the plaintiff should allow to the company interest on the sum of Rs.
85,000 or such other sum as the plaintiff might have credited to the Company in
her books at the rate of Rs. 5 per cent, per annum from the date or respective
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dates of such credit or credits, and that the amount of interest payable by and to
the company should be made up and adjusted and the balance of such interest
paid to the plaintiff by the company on the 31st day of December every year.
Liberty was also secured to the Company to repay in part the mortgage debt for
the time (sic) in sums not less than Rs. 1000 at a time and in the (sic) of
repayment the plaintiff was to receive and credit the same to the Company in
part payment and to allow to the Company interest upon such part payments at
the rate of Rs. 5 per cent per annum from the dates of the respective payments
until the expiration of the term, that is, the 31st day of December 1917; and it
was provided that the plaintiff should be entitled to charge to the Company
interest at the rate of Rs. 71/2 per cent, per annum on the whole amount of Rs.
1,85,000 for the whole of the term up to the 31stday of December 1917 to the
intent that the plaintiff should in any case earn up to the 31st day of December
1917 the difference between the rates of interest on the full amount of the sum
of Rs. 1,85,000 and the payments made on account by the company and to the
further intent that the Company should not undergo any loss of interest save and
except the difference between the different rates of interest on the items on the
debit and credit sides by allowing the monies available in its hands for payment
towards the discharge of its liabilities to the plaintiff to remain unutilized. Then
after enumerating several contingencies provision was made on the happening of
any of them in the following terms: "notwithstanding anything herein contained
to the contrary the mortgage debt for the time being owing on the security of
these presents shall at once become payable as if the due date...had elapsed and
in such case all such rights and remedies shall be available to the banker as will
be available to her under the terms of these presents upon default being made in
payment of the principal money or interest and all other monies hereby secured
and the Banker may in such an event in her discretion without any further
consent on the part of the Company forthwith enter upon or take possession of
the mortgage premises or any of them of which she is not already in possession."
By the mortgage-deed the defendant Dayal Mulji guaranteed payment of the
mortgage debt and all other monies due to the plaintiff by the Company, By an
instrument of the 19th of March 1907 the mortgage deed was rectified.

2. It is now common ground that events have happened which have brought into
operation the provision contained in the words that I have cited from the
mortgage-deed.

3. It is in these, circumstances that the plaintiff has brought this suit and by her
plaint she prays, among other things, that it may be declared that the debt
owing on the security of the mortgage-deed has become payable and that she is
and was on the 25th April 1907 entitled to enter upon and take possession of the
premises mortgaged to her, and that she may be placed in possession of these
premises.

4. The Company has filed a written statement in which it alleges a tender of the
mortgage money and refusal to accept the same, and counter-claims for
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redemption.
5. The written statement of the defendant Dayal Mulji calls for no comment.

6. The two principal points in contest between the parties are: first, what is the
mortgage money payable in the circumstances by the Company to the plaintiff;
and, secondly, whether there has been such a tender of that amount as would
result in the cessation of interest.

7. The construction for which the plaintiff contends is thus formulated in her
grounds of appeal to this Court.

The learned Judge...should have found...that the amount for the time being
owing on the mortgage-deed at the time of the plaintiff''s attempting to take
possession of the mortgaged premises was Rs. 1,00,000 with interest thereon at
71/2 per cent, per annum till payment and 2 per cent, from time of payment till
31st December 1917 and interest on Rs. 85000 at 2| per cent, per annum from
the date of the mortgage-deed till 31st December 1917.

8. This contention rests principally upon the words "as if the due date...had
elapsed"; this expression, it is argued, not only serves to accelerate the due
date, but also to fix the amount of the mortgage money at what it would have
been if in fact the due date had elapsed.

9. As supporting the argument stress is laid on the fact that the continuance of
the loan until 1917 was an inducement to the plaintiff to enter into the
transaction, and it therefore cannot have been intended that it should have been
within the power of the Company to deprive her of this benefit by bringing about
one of the accelerating events without any check on it or compensating
advantage to the plaintiff; and therefore it was that the obligation was imposed
on the Company of paying all that would-have been payable had the due date
actually passed, or elapsed as it is expressed in the mortgage-deed. But all these
events were not within the control of the Company; thus one was "if the
guarantor ceases to be a director of the Company", so that if he died this would
enable the plaintiff to enforce the right she claims as hers on the true
construction of the clause under consideration.

10. The ordinary purpose of a mortgage-deed is to secure repayment of
advances with interest (see Section 60 of the Transfer of Property Act). But the
plaintiff''s construction would involve much more : it would involve the payment
of something in addition. How this further sum should be described Mr. Inverarity
could not tell us, but it clearly would not be interest, for that implies the
continuance of the principal to which it is an accessory. 11. In my opinion the
words as if the due date had elapsed were used merely to accelerate payment;
that is the meaning they would ordinarily have, and it would be too forced a
construction to hold that they also imposed on the Court the obligation to pay
this further sum which the plaintiff claims.

11. Nor do I regard as sound the contention that present complete redemption is
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not possible because the Company would still have a right to demand advances
till 1917. Redemption by the Company will end the mortgage for all purposes and
the plaintiff will thereafter be under no obligations as to future loans.

12. On the true construction therefore of the clause the mortgage debt for the
time being actually owing in the shape of advances, interest accrued thereon and
costs, has become payable ; the plaintiff is entitled to enforce payment of that
amount; and as a co-relative to this the Company is entitled to redeem the
mortgaged property by payment of what is thus due.

13. It therefore becomes unnecessary to consider Bovill v. Endle [1896] L.R. 1
Ch. 648 and that class of cases as the mortgage money has become presently
payable on the terms of the mortgage-deed.

14. The Company's view therefore as to the construction of the clause being
correct we next have to see whether there has been such a tender of the amount
due as to effect a cessation of interest. This must be determined by reference to
Section 84 of the Transfer of Property Act, regard being had to the fact that a
tender, in order to be valid, must fulfil certain well, recognized conditions. One of
these conditions is that the tender must be made either to the principal whose
business it is to consider it or to his authorized agent, and a tender made to a
person who disclaims authority to receive it is made at the maker's risk: Watson
v. Hetherington (1843) 1 C. &. K. 38, Bingham v. Allport (1833) 1 N. & M. 398. It
is here I think that the tender of the 4th June fails. It was made to the attorney
Mr. Payne, whose services had, no doubt, been engaged by the plaintiff, and who
had been present assisting her agent in his attempts to obtain possession of the
property. But no suit had been filed, and there was consequently no attorney on
the record. The circumstances I have mentioned did not constitute Mr. Payne the
plaintiff''s agent to receive a tender, and in fact Mr. Payne steadily disclaimed
authority in this regard. On this plain ground the tender of the 4th June seems to
us to have been invalid, and that was the only tender upon which the Company
relied in its written statement and in the issues raised in the Court below. Before
us a case is now sought to be made on the footing of a later tender made to the
plaintiff herself on the 4th or 5th June-for the precise date is not assignable- and
of the plaintiff''s rejection of that tender in circumstances which, it is claimed,
dispensed the Company from the obligation of making any further tender.

15. Now the first difficulty in the way of the allegation of a later tender being
made to the plaintiff is that it is an after thought. It was not pleaded, and no
issue on the point was raised ; indeed it is clear both from the oral evidence and
from the correspondence, which is the main guide to a decision, that the
company persistently relied on the validity of the only tender of which there is
any actual evidence, namely the tender to Mr. Payne on the 4th June. Upon this
point we think that the learned Judge below has not fully realised the position of
the plaintiff''s attorneys when he says that the question of Mr. Payne''s authority
on the 4th June is of no importance " since a day or two later it is admitted that
Payne was authorised to refuse" the tender. That, we think, is not so; and as we
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read the evidence, Mr. Payne was on 5th and 6th June no more the plaintiff''s
agent to accept or refuse the tender than he was on the 4th, All that had
happened was that Messrs. Payne & Co. agreed to communicate, and did
communicate, with the plaintiff or her agent. But the subject of the
communication was not a fresh tender; it was only the same tender of the 4th
June, and Messrs, Payne & Co''s letter of the 6th shows that it was rejected by
the plaintiff''s representative precisely because it had never been made to any
person with authority to accept it: that. as, it appears to us, is the unmistakable
meaning of the first of the three reasons which the letter assigns for the rejection
of the tender. We are confirmed in this opinion by other contemporaneous letters
of the Company's attorneys, in which they emphasise their contention that they
rely upon the tender to Air. Payne, adding that their clients distinctly refuse to
pay any interest to the plaintiff "after the date of the tender," that is clearly, in
the context, the tender of the 4th June. That tender being invalid for the reasons
stated, its invalidity is not cured, or even affected, by the circumstance that it
was afterwards brought to the notice of the plaintiff's agent, who at once
regarded it as a bad tender.

16. But if we are right in thinking that there was no tender other than that of the
4th June, and that that was a bad tender, it will follow that there is no room for
the application of such authorities as The Norway (1865) Bt. &L. 404, or for the
theory that the plaintiff ever dispensed with tender. It therefore becomes
unnecessary to examine the counter argument that Section 84 of the Transfer of
Property Act makes no provision for dispensation.

17. The result is that in our opinion there was no such tender as would effect the
cessation of interest.

18. There remain one or two minor points which may be very shortly dealt with.
Mr. Justice Beaman has directed that the agreement of 26th May 1906 be
delivered over to the company, but we think that the appellant is right in his
contention that the company is not entitled to this order. The agreement contains
a provision which is not to be found in the mortgage, and though we do not now
express any opinion as to the effect of this provision, its existence is sufficient
justification for the plaintiff''s claim to retain the agreement. As to the objection
that possibly the company might be prejudiced if the agreement were allowed to
remain with the plaintiff, that, we think, can be removed, and to this end we
direct that, in the event of the mortgage being redeemed, there will be an
endorsement on the agreement recording the fact of the redemption.

19. Then the decree directs the discharge of the guarantor, the 2nd defendant,
and to this extent is clearly erroneous. The guarantor is entitled to his discharge
only on payment of the mortgage money and costs.

20. Lastly the decree is wrong in form. The suit is one for possession and there is
a counter claim for redemption. Therefore, after a direction as to the true
construction of the mortgage deed in regard to the sum due. there must be a
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decree for redemption upon those terms, giving to the guarantor also a right to
redeem and in the event of redemption by him there will be liberty to apply. In
the event of redemption within the period prescribed by Section 92 of the
Transfer of Property Act, the property deposited by the guarantor with the
plaintiff will be returned to him. On failure to redeem within the time allowed, the
decree will direct the recovery of possession by the plaintiff. The decree should
be drawn in accordance with the above directions.
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