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Judgement

G.P. Singh, C.J.—This is an Income Tax reference. The questions of law referred
are as follows :

"(1) Whether, on the facts and in the circumstances of the case, the Tribunal was
legally correct in holding that Section 68 and not Section 69 was applicable and
on that basis in upholding the addition of Rs. 32,851 in the assessment year
1973-74 72

(2) Whether, on the facts and in the circumstances of the case, the finding of the
Tribunal that though the Income Tax Officer did not take action in the earlier
years in the matter of capital build-up as shown by the assessee in the statement
accompanying the returns for assessment years 1966-67 to 1972-73, he was at
liberty to invoke the provisions of Section 68 in the year under reference and
make addition for alleged unexplained investment, is correct ?"

2. The reference relates to the assessment year 1973-74. In the books of
account of the assessee there was an entry of Rs. 57,251 in the capital account
made on April 3, 1972. The assessee was required by the ITO to explain this
entry. The assessee''s explanation was accepted by the ITO to the extent of Rs.
10,400 and the rest was taxed as income. In appeal, the AAC accepted the
explanation of the assessee to a further extent of Rs. 14,000 and maintained the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/banshidher-agarwal-panna-appellant... Page 1 of 3



addition to the extent of Rs. 32,851. The same view was taken by the Tribunal.

3. The argument of the learned counsel for the assessee is that Section 69 is
applicable in this case and Section 68 which has been applied by the Tribunal is
not applicable. It is also argued that when the entry is in the beginning of the
accounting year, it was not possible to hold that the assessee was able to make
that much income. There is no substance in these contentions. A perusal of
Sections 68 and 69 will show that Section 68 applies when the sum in respect of
which the explanation is not accepted is found credited in the books of account.
In such a situation, the sum so credited is charged to Income Tax as the income
of the assessee of that previous year in which it is found credited in the books of
account. Section 69 applies to unexplained investments which are not recorded
in the books of account. We have already stated that in this case the amount
which has been added as income was credited in the books of the assessee on
April 3, 1972, in the previous year relevant to the assessment year 1973-74. As
this amount remained unexplained to the extent of Rs. 32,851, it was rightly
added as income in the assessment year 1973-74. Section 68 was clearly
applicable here and Section 69 was not applicable. There are a number of cases
in which it has been held that even in a case where the amount is credited in the
books of the assessee on the very first day of the accounting year and the
explanation offered by the assessee is not accepted, such amount is assessable
as the income of the assessee of the accounting year for which the books are
maintained. These cases are Commissioner of Income Tax Vs. Ashok Timber
Industries, , Commissioner of Income Tax, Gujarat-IV Vs. Mansurali Valibhai
Dudhani, and Commissioner of Income Tax Vs. Orissa Steel Corporation Pvt.
Ltd., . We respectfully agree with these decisions.

4. As regards the second question, the argument of the learned counsel for the
assessee is that along with the returns submitted for the assessment years
1968-69 to 1972-73, the assessee had included certain statements in which he
had shown as to how his capital was built up and, therefore, the ITO was not
entitled to tax this amount which was credited on April 3, 1972, as income
earned in the previous year relevant to the assessment year 1973-74. There is
no merit in this contention also. As observed by the Tribunal, there is no finding
on this point in the assessment orders of the earlier years and it cannot be
assumed that the ITO in making the assessments for the earlier years has
accepted the growth of capital as shown in the statements annexed to the
returns. Had there been any specific finding on that point, the matter may have
been different. In the absence of any finding or examination of that question in
the earlier years, it cannot be held that the ITO was precluded while making
assessment for the year 1973-74 to hold the unexplained entry on April 3, 1972,
as the income earned in the accounting year relevant to the assessment year
1973-74.

5. For the reasons given above, we answer both the questions in the affirmative,
in favour of the Department and against the assessee. The assessee will pay the
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costs of this reference. Counsel''s fee Rs. 100 if certified.
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