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Judgement

Marten, J.—This is an application for a consent decree where I am doubtful that I
have been told all the material facts. The innocent application that is made to me
by defendants Nos. 1 and 2 is that by consent the suit should be dismissed
against them without costs.

2. The suit is apparently on a promissory note for, I am told, Rs. 15,000. I am
also told that the plaintiff has now been paid by defendant No. 3, and that
defendant No. 3 has no claim for contribution against defendants Nos. 1 and 2.
But defendants Nos. 1 and 2 are not sui juris. They are merely defendants
because they have been appointed Receivers in an action for partition or
administration of the assets of the original first defendant one Lallu-bhai
Nathoochand since deceased. I have not seen the plaint in that action in which
they have been appointed Receivers, nor the order, and I had considerable
difficulty in ascertaining from their counsel what the nature of the action was.
This is what I am told.

3. I further understand that an application was made to the Chamber Judge, Mr.
Justica Kajiji, on behalf of these Receivers, defendants Nos. 1 and 2, to sanction
the compromise in this suit on the lines I have indicated. I am farther informed
that Mr. Justice Kajiji has refused that application. I understand further from
what was told me on a previous occasion that the parties had gone before
another Chamber Judge, Mr. Justice Kemp, to get the requisite sanction but had
once more failed.
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4. I am now asked to give my sanction. That request by counsel seems to me to
be based on an entire misconception of the practice of the Court. This estate of
Lallubhai is being in effect administered by another Judge in a separate action. It
is for the Court in that action to say whether a particular suit should be brought
or not on behalf of the estate ; and whether a particular suit should be defended
on behalf of that estate, and especially what compromise should be sanctioned
for the Receivers to enter into. I have nothing whatever to do with that suit. I am
sitting here, as far as my board is concern-ed, to try a contested suit of A v. B. In
no way have I any jurisdiction to give this sanction to the Receivers. The proper
Judge to give them that sanction is the Judge who is administering this estate of
Lallubhai.

5. I say this in detail, because I know from past experience that there is a good
deal of misconception in this Court on this point, and that people seem to think
that because a Judge has a suit before him, he has got power to sanction
anything on behalf of anybody. That is entirely wrong, and I am speaking on this
point absolutely positively from my own practice at the Bar. And there is one very
good reason for it. When you apply to the Judge who is administering the estate,
counsel''s opinions and all manner of confidential information may be given to
that Judge to enable him to come to a conclusion as to whether the case should
be fought out or not, or whether it should be compromised, and if so, on what
terms. But a Judge who has to hear a case as between the estate and a third
party is in a totally different position. It would be entirely wrong for him, to read
confidential opinions and information on the one side or the I other. He is there,
as I said, to decide between that estate and a stranger, and it is not for him to
sanction the compromise on behalf of the estate. There are no doubt cases as
regards infants where the matter is simple and where it is unnecessary to take
separate proceedings in the matter of the infant to have the Court''s sanction
obtained. But in important oases where it would be undesirable to disclose in
public the real grounds on which a compromise is made or a suit brought or
defended, separate proceedings may be desirable,

6. Here, I have got separate proceedings, namely, in connection with the estate
of Lallubhai. My clear opinion is that it is for the Judge there to sanction the
compromise if he thinks fit. Defendants Nos. 1 and 2 are not sui juris. They
cannot ask for sanction to compromise unless the Judge in their suit gives them
leave.
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