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Judgement

Knox, Actg. C.J. and Banerji, J.—This is a petition for leave to appear to Her
Majesty in Council. The value of the subject-matter of the suit is over Rs. 10,000,
but there arise two questions which have to be determined before leave to
appeal can be granted. The first question is, whether toe decree now appealed
from affirms or not the decision of the Court immediately below; secondly,
whether any substantial questions of law are shown to be involved by the
petition. As regards the first question, we find on referring to the judgment of
this Court that it runs as follows:

2. "This appeal is not supported. It is therefore dismissed." The petition of appeal
sets out that the appeal came on for hearing on the 26th of April 1897, and could
not he supported because the papers for the translation and printing of which the
appellant had applied were not ready. A reference to the record shows that the
appellants did, on the 25th of December 1895, apply for the translation and
printing of the papers which they considered necessary for their purpose in order
to place the appeal before this Court. They, however, took no steps to deposit the
money necessary for this purpose and their application consequently abated.
They took no further interest in the matter until the 12th of February 1897, when
they put in a second application for translation and printing of the papers they
then considered necessary. Their application was granted conditionally upon the
hearing of the appeal not being delayed in consequence of the laches they had
shown in taking no steps for nearly two years in order to have the necessary
papers translated and printed under the rules of this Court. The appeal came on
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for hearing on the 25th of April 1897. The appellants apparently did not through
their counsel show any sufficient cause to the Judges before whom the appeal
came on for hearing which would justify those Judges in granting an
adjournment or in permitting them to refer to the record in the vernacular. In
consequence of this the appeal was not supported, and a decree was passed
dismissing the appeal and affirming the decision of the lower Court. It has been
contended before us that a mere order of dismissal does not and cannot amount
to an affirmation as intended by Section 596 of the Code of Civil Procedure, and
in support of this contention we were referred to the precedent Asghar Reza v.
Haidar Reza ILR Cal. 211. It is obvious that that precedent does not afford us
any assistance in determining the matter now in dispute. That case was one in
which the learned Judges of the High Court at Calcutta had before them for
determination several issues of fact. The Court from which the appeal had been
preferred had contented itself with determining two issues only, considering them
sufficient for the disposal of the case, and had left other issues untried. The High
Court found on the two issues which had been tried contrary to the findings of
the Court below, but they proceeded to try further questions of fact and their
decision on those questions of fact led them to dismiss the appeal. They thus
came finally to the same conclusion in the suit as the Court of First Instance,
although they did not agree with the Judge who had tried the case on all his
findings or in the reasons on which they were based. The learned Judge who
gave leave to appeal to Her Majesty in Council found further that there were
substantial questions of law involved which entitled the petitioners to a certificate
that the case was a fit one for appeal. As regards the case before us the result of
the appeal to us is that the findings of the Court below and the reasons on which
they are based stand affirmed. There was no further finding of any kind by this
Court. Under these circumstances we are unable to accept the contention of the
learned Counsel for the petitioners, and we hold that the decree of this Court did
affirm the decree of the Court immediately below. The result of holding otherwise
would be that an appellant, who, with the object of saving himself the expense of
having the necessary papers translated for this Court, neglected to support his
appeal before us, might claim leave, to appeal direct to Her Majesty in Council by
refraining from obtaining any determination by this Court upon the pleas raised.
The appellants in fact want leave to ask Her Majesty in Council to do that which
this Court might have done, but which the appellants by their own laches put it
out of the power of the Court to do. The next question which arises is whether
any substantial questions of law are involved in the appeal. We have gone
through the various pleas raised. The only pleas that raise any question of law
are the first and second pleas, and those pleas do not and will not arise where
the decision on the question of fact is the same as that of the Court below. These
questions of law do not, in our opinion, arise. Consequently we find ourselves
unable to grant the leave asked for, and dismiss this application with costs.
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