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Judgement

G.G. Sohani, Actg. C.J.

1. By this reference u/s 256(1) of the Income Tax Act, 1961 (hereinafter referred
to as "the Act"), the Income Tax Appellate Tribunal, Indore Bench, has referred
the following question of law to this court for its opinion ;

"Whether, on the facts and in the circumstances of the case, the Tribunal was
right in holding that the assessee was liable to penalty u/s 271(1)(a) read with
Sub-section (2) of Section 271 of the Income Tax Act in spite of the fact that the
assessee had no ''assessed tax" in terms of the Explanation to Section 271(1)(i)
(b) of the Income Tax Act, 1961 ?"

2. The material facts giving rise to this reference, briefly, are as follows :

In filing a return for the assessment year 1978-79, there was delay of 34 months
on the part of the assessee. The Income Tax Officer, therefore, initiated penalty
proceedings u/s 271(1)(a) of the Act. The assessee showed cause but the
Income Tax Officer held that the assessee had failed to show that there was
reasonable cause for the delay in filing the return. The Income Tax Officer,
therefore, levied penalty u/s 271(1)(a) of the Act. Aggrieved by the order passed
by the Income Tax Officer, the assessee preferred an appeal, That appeal was
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allowed by the Appellate Assistant Commissioner. Hence, the Revenue filed an
appeal before the Tribunal. The Tribunal allowed that appeal and restored the
order passed by the Income Tax Officer. Aggrieved by the order passed by the
Tribunal, the assessee sought reference and it is at the instance of the assessee
that the aforesaid question of law has been referred to this court for its opinion.

3. At the time of hearing, learned counsel for the parties conceded that the
matter arising in. this reference was covered by the judgment of this court in
Commissioner of Income Tax Vs. Bhabuti Contractor, (Misc. Civil Case No. 43 of
1983 decided on 13-3-1987--Gwalior Bench). In view of that decision, it must be
held that, on the facts and in the circumstances of the case, the Tribunal was
right in holding that the assessee was liable to 271(1)(a) of the Act,

4. Our answer to the question referred to this court is, therefore, in the
affirmative and against the assessee. In the circumstances of the case parties
shall bear their own costs of this reference.
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