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Judgement

D.G. Deshpande, J.—Heard learned counsel Mr. Sakhare for the petitioner,
learned advocate Mr. Apte for Respondent No. 6 and learned AGP for the State-
Respondents.

Even though there are other writ petitions being Writ Petition Nos. 1916/2003,
2443/03 and 2444/03 shown along with this writ petition, learned counsel Mr.
Sakhare did not make submissions in those matters, therefore, We are deciding
the present matter being Writ Petition No. 406 of 2003 only on the basis of
submissions made by the respective advocates in this matter.

2. The petitioner, who is a resident of Thane, contested a election as a
Corporator for Thane Municipal Corporation from Ward No. 24(A) which was
reserved for scheduled caste. The petitioner, claiming to be a person belonging to
the scheduled caste, contested that election for the seat reserved for scheduled
caste category. A complaint was made by Respondent No. 3 for scrutiny and
cancellation of caste certificate of the petitioner. Respondent No. 1 i.e. Caste
Scrutiny Committee passed an order on 2-1-2003 cancelling the caste certificate
of the petitioner and directing the Collector, Thane to initiate action against the
petitioner. Respondent No. 6 - Thane Municipal Commissioner issued a letter
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dated 7-1-2003 to the petitioner disqualifying him as a Corporator from Ward No.
24(A) of the Thane Constituency. This letter of Respondent No. 6 is at Exhibit-A
of this petition. It is this letter which is challenged by the petitioner, mainly, on
the ground that the Commissioner has no powers to pass order about
disqualification of the petitioner. So far as decision of the Caste Scrutiny
Committee cancelling the caste certificate of the petitioner is concerned, We were
informed by the counsel for the petitioner that the challenge to that order at the
behest of the petitioner was unsuccessful throughout.

3. Learned counsel Mr. Sakhare, appearing for the petitioner, therefore, made
only one submission and, that is, that the Commissioner has no powers to
disqualify the petitioner. Mr. Sakhare relied upon the judgment of the Division
Bench (Justice Lodha and Justice Shah) in the case of Martin Nirmal Vs. State of
Maharashtra and Others, and other two judgments of Justice Khanwilkar in the
cases of Sajeda Nihal Ahmed vs. Malegaon Municipal Corporation, Malegaon and
others reported in 2005 (I) Mh.L.J. 87 and Madhukar Deoman Patil, etc. Vs. The
State of Maharashtra and Others, etc., etc., .

4. The impugned communication (Exhibit-A) of the Municipal Commissioner,
Thane dated 7-1-2003 to the petitioner is as under:-

"As per the Order issued by the State Election Commission, Maharashtra dated
20-2-2002, your caste certificate was sent to the Divisional Commissioner,
Konkan Division.

The Office of the Divisional Caste Verification Committee Kokan Bhavan has
informed by the letter under above reference (i.e. letter dated 2-1-2003) that
the caste certificate is invalid.

Since you were elected in the reserved seat of the Scheduled Caste for Ward No.
24(A) in the General Election of the Thane Municipal Corporation held in 2002 on
the basis of false caste certificate as the Corporator, you are declared as
disqualifying u/s 10 Sub Section (IB) and (1C) of the Bombay Provincial
Municipal Corporations Act, 1949."

5. For easy reference we are reproducing Section 10 (lB)(a) and (lB)(b) as
under:-

"(a). A person shall be disqualified for being a Councillor or for contesting an
election for being elected as a Councillor, for a period of six years, if, an order is
passed by the concerned authority, u/s 12 or as the case may be, section 16,
holding that such person was elected as a Councillor to a seat which was
reserved for a member belonging to a Scheduled Caste, Scheduled Tribe or a
Backward Class of citizens (hereinafter referred to as "a reserved category"), on
the basis of a false claim or a false Caste Certificate declaring that such person
belonged to such reserved category"

"(b). Such period of disqualification shall be computed with effect from the date
of passing of such order by the concerned authority."
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We are also reproducing Section 10(lC)(a) and (b) as under :-

"(a). Notwithstanding anything contained in sub-section (IB), a Councillor who
has been elected to a reserved seat as mentioned in subsection (IB), shall be
disqualified for being such Councillor consequent upon the Caste Certificate
Verification Committee or any other Competent Authority specified by the State
Government for the purpose of scrutiny of the Caste Certificates, declaring the
Caste Certificate of such Councillor to be invalid and cancelling the same, on the
ground of the same having been based on a false claim or declaration made by
such person claiming, to be belonging to the reserved category, and thereupon
the Councillor shall be deemed to have vacated his office on and from the date of
declaration of such certificate to be invalid and cancellation of the same by the
said Committee or the Competent Authority.

(b) On any person having been disqualified for being a Councillor and
consequently, his seat as such Councillor having become vacant under clause (a),
the State Government shall, by notification in the Official Gazette, disqualify such
person for being elected or being a Councillor for a period of six years from the
date of such Order."

6. In the Division Bench''s Judgment in the case of Martin Nirmal vs. State of
Maharashtra, the petitioner was an elected Councillor/Corporator from Ward No.
23 of Nagpur Municipal Corporation, which was reserved for Scheduled Caste
candidate. He defeated one Sheshrao Wasnik and Rajendra Tembhurne. Sheshrao
Wasnik filed Election Petition questioning petitioner''s election and, Rajendra
Tembhurne made complaint to the Divisional Social Welfare Officer (Caste
Scrutiny Committee) to invalidate the petitioner''s caste certificate. The said
order of Caste Scrutiny Committee invalidating petitioner''s caste claim was
challenged by petitioner in W.P. No. 2296 of 2000. That petition was dismissed on
28-8-2000 and, the Commissioner, Nagpur Municipal Corporation, Nagpur,
therefore, informed the petitioner that since the petitioner''s caste claim was
rejected and the writ petition was dismissed, the petitioner was not qualified to
be elected as Councillor and had ceased to be a Councillor u/s 19(a) of the Act of
1948. It was this order that was challenged before the Division Bench.

7. The Division Bench held that the communication of the Commissioner was
wholly without jurisdiction and amounts to usurping the power of Election
Tribunal u/s 428 of the Act of 1948. It is this part, that is heavily relied upon by
the learned counsel Mr. Sakhare in support of his submissions in this matter.
However, the facts in that case are somehow different. The Division Bench in the
same Para-4 noted as :-

"Even if we assume that the question regarding caste claim of petitioner has
attained finality, which is in fact, has not in view of review application filed by
petitioner and order of status-quo passed thereon, then also the question that
the petitioner being not Scheduled Caste could not have contested the election
from Ward No. 23, which was reserved for Scheduled Caste, the only forum
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which could invalidate petitioner''s election as Councillor would be the Election
Tribunal u/s 428. Thereafter it is for the State Government to issue necessary
notification declaring the seat to be vacant."

8. Then in Para 5, the Division Bench noted as :-

"On facts, it may be noted that though petitioner''s caste claim was invalidated
by the Divisional Social Welfare Officer vide communication dated 8-6-1999 and
the petitioner''s writ petition challenging the said order came to be dismissed on
28-8-2000 but this Court on the review application filed by petitioner while
issuing notice to respondents vide order dated 18-10-2000 has ordered status-
quo as obtaining on that day to be maintained. Therefore, it cannot be said that
the question regarding petitioner''s caste claim has attained finality since Review
Application is already pending before this Court."

9. It will be clear from the aforesaid facts in that matter that when the
Commissioner passed order, the matter regarding caste of the petitioner had not
attained finality and, therefore, in that view of the matter, the observations of
the Court that the communication of the Commissioner is without jurisdiction are
proper.

10. In the judgment of Single Bench (Justice Khanwilkar) in the case of Sajeda
vs. Malegaon Municipal Corporation, as referred above, the petitioner was elected
as a Councillor of the Malegaon Municipal Corporation. She was later on elected
as Chairman of the Standing Committee. While in Office, the petitioner was
prosecuted in respect of offence punishable under sections 353, 504 and 506 of
the Indian Penal Code and, she was held guilty of the said offences by the
Criminal Court on 8th January, 2004. The petitioner challenged her conviction by
filing appeal. She was on bail as the sentence was suspended. But the order of
conviction was not expressly stayed by the Appellate Court.

11. Thereafter, the Municipal Commissioner issued show cause notice to the
petitioner calling upon her to show cause as to why action should not be taken
against her for having incurred disqualification u/s 10(1)(a) of the Act. The
petitioner submitted explanation in response to the said show cause notice and
contended that the matter is pending in appeal and the order of conviction was
not operating. She also disputed the fact that the conviction so recorded by the
Criminal Court would involve moral turpitude. Therefore, according to her there
was a dispute, whether the petitioner has incurred disqualification or not, and
therefore, the Municipal Commissioner could not have proceeded with the matter
further, but was obliged to make reference u/s 12(1) of the Act to the Judge. The
Single Bench, relying upon its earlier judgment in the case of Madhukar Patil vs.
State of Maharashtra, upheld the contention of the petitioner and allowed the
petition as the order of the Commissioner was being without jurisdiction.

12. In the another judgment of the Single Bench (Justice Khanwilkar) in the case
of Madhukar Patil and others vs. State of Maharashtra also the Municipal
Commissioner had issued show cause notice to the petitioner that they had
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incurred disqualification in terms of section 10(1)(f) of the Bombay Provincial
Municipal Corporations Act, 1949. The petitioners filed their explanation to the
show cause notice, but the Commissioner without making reference to the Judge
as contemplated u/s 12(1) of the Act, proceeded to pass order of disqualification.

13. From the bare facts of these three judgments, it will be clear that in all of
them the Issues were totally different. In the matter before the Division Bench,
the order on caste certificate of the petitioner had not attained finality on
account of pending review petition and status-quo order and, in the two matters
before the Single Judge, disqualifications were incurred under altogether
different provisions.

14. In the case before us, as clearly provided by section 10(lC)(a), the petitioner
contested election from the reserved seat shall be disqualified for being such
Councillor consequent upon the Caste Certificate Verification Committee (Stress
Added), declaring the Caste Certificate of such Councillor to be invalid and
cancelling the same.

15. This wording of section 10(lC)(a) of the Act makes it abundantly clear that as
soon as the Caste Scrutiny Committee invalidates and cancels Caste Certificate of
a Councillor, such Councillor stands disqualified. This section 10(lC)(a) further
provides that thereupon the Councillor shall be deemed to have vacated his office
on and from the date of declaration of such Certificate to be invalid and
cancellation of the same by the said Committee. This part of the provisions of
section 10(lC)(a) clearly states that as soon as the Caste Certificate is invalid and
cancelled, the seat becomes vacant.

16. The Legislature has not made any provision to defer the decision of Caste
Scrutiny Committee. The Legislature has regarded the decision of Caste Scrutiny
Committee as final in this regard and, as soon as it decides the question against
elected candidates, he becomes disqualified and the seat becomes vacant. The
Legislature does not say that any other authority is required to make a
declaration in that regard. Falling of seat vacant is a natural consequence to be
immediately followed or which immediately follows by cancellation of Caste
Certificate. It is true that a person has right to challenge the decision of Caste
Scrutiny Committee before the High Court. But nothing was pointed out before
us by learned counsel Mr. Sakhare that from the date of letter dated 2-1-2003,
referred by the Commissioner in his letter dated 7-1-2003 (Exhibit-A), any
petition challenging the decision of Caste Scrutiny Committee was filed by the
petitioner and, if filed, any stay in between was granted by the High Court. No
submissions in this regard were made, but we were informed that the
petitioner''s attempt in the High Court was unsuccessful.

17. In view of this fact, none of the three judgments, cited by learned counsel
Mr. Sakhare, is applicable and helpful to the petitioner. When Subsections (lB)(a)
(b) and (lC)(a)(b) of section 10 of the Bombay Provincial Municipal Corporations
Act, 1949 are absolutely clear and provide full mechanism for a particular kind of
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disqualification, then those provisions are required to be given effect to as they
are. It may be that a Councillor, aggrieved by a decision of Caste Scrutiny
Committee, may file writ petition and obtain stay to the said order. But excepting
that remedy and intervention of the Court, no authority or authorities are
envisaged to make formal decision declaring of the seat becoming vacant after
the decision of Caste Scrutiny Committee. The wordings of section 10(lC)(a) are
absolutely clear in that regard.

18. Mr. Sakhare, the learned counsel appearing for the petitioner, tried to place
reliance upon section 12 of the Act of 1949. The section 12 reads thus:-

"(1). If any doubt or dispute arises whether a councillor has ceased to hold office
as such u/s 11, such councillor or any other councillor may, and at the request of
the Corporation, the Commissioner shall, refer the question to the Judge.

(2). On a reference being made to the Judge under sub-section (1) such
councillor shall not be deemed to be disqualified until the Judge after holding an
inquiry in the manner provided by or under this Act determines that he has
ceased to hold office."

Mr. Sakhare, therefore, contended that in case of doubt or dispute of the nature
contemplates in section 12, it was obligatory upon the Commissioner to refer the
question to the Judge. We are not in agreement with this submission made by
learned counsel Mr. Sakhare. This is not a case where section 12 is attracted or
can be placed into service at all. When sub-section (lC)(a) of section 10 of the
Act of 1949 provides that a Councillor shall be disqualified for being such
Councillor consequent upon the declaration by the Caste Certificate Verification
Committee that his certificate is invalid and, therefore, cancelled, and when in
fact such decision was given against the petitioner by respondent No. 1, then
there is no question of doubt or dispute whether the petitioner has ceased to
hold office or not. It is altogether different that the petitioner could have and had
challenged the decision of Caste Scrutiny Committee before the High Court, but
the fact that the seat falls vacant is a natural consequent of the decision of Caste
Scrutiny Committee and no doubt can be there in that regard. This may not
apply to other kind of disqualifications contemplate by section 10 of the Act of
1949. However, that is totally different issue.

19. For all these reasons, we are not in agreement with the submissions made by
learned counsel Mr. Sakhare for the petitioner that the communication of
Commissioner is being without jurisdiction. What the Commissioner has actually
done is, of giving mere intimation to the petitioner of the consequences
contemplated in sub-sections (IB) and (1C) of section 10 of the Act. He has not
decided the issue of disqualification. He did not enter into that arena of giving
show cause notice, calling upon reply and deciding whether the petitioner has
incurred disqualification or not. He has simply received the letter dated 2-1-2003
from Caste Scrutiny Committee and the consequences provided by sub-sections
(IB) and (1C) of section 10 of the Act are brought to the notice of the petitioner.
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Therefore, Exhibit-A is neither the order of Commissioner nor the decision
regarding caste claim of the petitioner. He has not decided that issue at all and,
that issue was decided by the Caste Scrutiny Committee separately, and
independently with all powers to decide the same.

20. There are two parts contemplated by section 10(lC)(a) and (lC)(b). Sub-
section (lC)(a) provides that upon decision of the Caste Certificate Verification
Committee, the councillor shall be deemed to have vacated his office from the
date of such declaration and, sub-section (lC)(b) provides that after the seat
becomes vacant, the State Government, shall, by notification in the Official
Gazette, disqualify such person for being elected or being a councillor for a
period of six years from the date of such order.

21. Therefore, so far as second part is concerned, i.e. further disqualification of
the petitioner for a period of six years, it is and it was necessary for the State
Government to issue notification in the Official Gazette. That is the requirement
of law, which is not followed in this matter. At least nothing was brought to our
notice by the respondents in this regard.

22. The prayers in this petition are, for setting aside and quashing the letter
dated 7-1-2003 as being ab initio void and also for quashing the letter of
respondent No. 1 dated 2-1-2003 and report dated 20-11-2002 of respondent
No. 2.

23. So far as report dated 20-11-2002 of respondent No. 2 and, the order dated
2-1-2003 of respondent No. 1 are concerned, no submissions were made before
us at all. Therefore, we are not considering those aspects of the matter. So far as
letter dated 7-1-2003 (Exhibit-A) of the Commissioner is concerned, we hold that
it is merely a communication of legal consequences and, not an order of the
Commissioner regarding disqualification of the petitioner. The consequences are
provided u/s 10(lB)(a)(b) and (lC)(a)(b). Therefore, the net result is that the
seat of petitioner falls vacant from 2-1-2003. The petition is, therefore,
dismissed. We only clarify that for further declaration, the State Government will
have to issue notification in the Official Gazette as contemplated under
subsection (lC)(b) of section 10 of the Act of 1949. Till we clarify that since the
caste certificate of the petitioner is invalid, he will not be able to contest from
any reserved seat. The petition is disposed of accordingly.
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