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Judgement

Narayan Roy, J.—Heard counsel for the parties. The petitioner by this application
seeks direction upon the respondents to grant him regular promotion in junior
selection grade and senior selection grade in Bihar Administrative Services with
effect from the due date his juniors have been promoted.

2. It is contended by Learned Counsel for the petitioner that the case of the
petitioner was considered for promotion to junior selection grade and senior
selection grade alongwith his juniors in the month of December, 1998, but his
case was kept in abeyance on account of pendency of a departmental inquiry. It
is further contended that till date the State authorities have not taken any
decision pertaining to promotion of the petitioner on untenable grounds, though
one post has been reserved for him. It is also submitted by Learned Counsel for
the petitioner that the departmental inquiry, which was initiated against the
petitioner in the month of March, 1998 pertaining to the affairs of the District of
Dhanbad, which fell within the jurisdiction of the State of Jharkhand after coming
into force of the Bihar Reorganisation Act, 2000 (hereinafter referred to as "Act")
and till date the petitioner is serving in the State of Bihar and, therefore, for all
practical purposes, it would be deemed that the departmental proceeding
initiated against the petitioner stood closed.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/bijay-kumar-thakur-appellant-hash-… Page 1 of 3



3. Learned Additional Advocate General No. II, appearing on behalf of the
respondents, on the contrary, submitted that it is not true that the proceeding
initiated against the petitioner has been closed, rather the same is still
continuing, as the matter has been referred to the State of Jharkhand to enquire
against the petitioner u/s 89 of the Act and till date the departmental inquiry is
continuing against him.

4. It is not in dispute that the departmental proceeding initiated against the
petitioner vide resolution No. 2976 dated 21.3.1998 is still pending. It is also not
in dispute that the pending proceeding against the petitioner has been
transferred to the State of Jharkhand under the provisions of section 89 of the
Act and till date no decision has been taken in the matter.

5. Now a question arises as to whether the proceeding, which stood transferred
to the State of Jharkhand by virtue of section 89 of the Act, will be concluded by
the State of Bihar, within whose jurisdiction the petitioner is serving or by the
State of Jharkhand, where the alleged misconduct is reported, which was within
the territory of the State of Bihar before the appointed day as per the Act.

6. From annexure 15 to the supplementary affidavit filed on behalf of the
petitioner, it appears that the State of Bihar sought for clarification from the
Union of India regarding the management of State cadres pending bifurcation
between Bihar and Jharkhand States. Issue No. 1 of the query reads as follows:

"There is no clarity as to which State, Bihar or Jharkhand, will pursue cases of
disciplinary proceedings, allegations, vigilance enquiries, etc. in respect of the
State services posted in Jharkhand State."

7. In response to Issue No. 1, the Central Government clarified in clause (b),
which reads as follows:

"Where an enquiry is under way and has not been concluded before the
appointed day:

In such a case, it would be desirable that the State of Bihar finalise the enquiry
started at its end before the appointed day, even if it means that the enquiry
officer may have to visit the other State to complete the process."

8. From the clarification, issued by the Union of India, as referred to above, it is
manifest that the enquiry, which was under way pertaining to the petitioner,
could not be completed before the appointed day, and the same is to be
completed by the State of Bihar.

9. In view of the aforementioned facts, submission of Learned Counsel for the
petitioner that the proceeding initiated against the petitioner since has been
transferred u/s 89 of the Act, the same amounted to its closure, appears to be
wholly misconceived. However, it appears from the pleadings of the parties that
the case of the petitioner for promotion was kept in abeyance and one post was
kept reserved on account of pendency of the departmental proceeding against
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the petitioner. It further appears that the proceeding initiated against the
petitioner in the year 1998 is still continuing and, thus, claim of the petitioner for
promotion is being jeopardised.

10. In the given facts and circumstances of the case, it would be desirable for
the State authorities to conclude the proceeding by the earliest possible.

11. Under the circumstances, the respondent authorities are directed to conclude
the departmental proceeding, which is pending against the petitioner since 1998
within a period of six months from today and in case, it is not so done, the case
of the petitioner shall be considered for promotion, for which one post has been
kept reserved, under sealed cover procedure, which is a well established concept
in service jurisprudence, within a further period of three months. With the
direction/observation aforesaid, this application is disposed of.
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