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Judgement

1. Heard learned counsel for the parties. The appellant is aggrieved against the
order dated 9th January, 2012 passed in W.P.(S) No. 3845 of 2003, by which writ
petition of the petitioner has been dismissed, on the ground that the petitioner
did not produce his appointment letter and did not show that he has been
appointed on the sanctioned post after following all procedures for appointment
and his service has been terminated in view of the Government instruction,
whereby it has been directed that all persons who have been wrongly given
appointment after 1st January, 1988, their services may be terminated.

2. Learned counsel for the appellant submitted that all the documents of the
respondent-State itself clearly indicate that direction was given only to remove
those persons who were given appointment illegally or by not following the
procedure and who were appointed after 1st January, 1988. The writ petitioner
was not an appointee after 1st January, 1958 but was appointed on 1st January,
1988, therefore, petitioner''s services could not have been terminated in the
exercise of power, which they are deriving from the Government orders, which
only says that a person appointed after 1st January, 1988 be removed.

3. Learned counsel for the State vehemently submitted that petitioner himself
came up with the case that he was appointed prior to 1st January, 1988 but did
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not produce the appointment letter. The petitioner also came up with the case
that he was appointed in the year 1987 which was found to be a wrong fact. It is
also submitted that the petitioner was a daily wager and, therefore, had no right
over any of the post.

4. We have considered the submissions of the learned counsel for the parties and
perused the facts of the case. It is clearly mentioned in the impugned order
issued by the respondents themselves that the petitioner was given appointment
on 1st January, 1988, therefore, it does not lie in the mouth of the respondents
to say that petitioner was appointed after 1st January, 1988. Therefore, the order
of termination Annexure-2, terminating the services of the petitioner was
contrary to the direction of the State Government, which is apparent from
several communications, copies of which have been placed on record by the writ
petitioner along with this Letters Patent Appeal also, which clearly says that
direction was given to remove those Class-Ill and IV persons who have been
wrongly given appointment and whose appointments were given after 1st
January, 1988.

5. Admittedly, petitioner was not removed on the ground that he was illegally
appointed and that too after about ten years. There was no enquiry held against
the writ petitioner-appellant to find out whether he was given appointment
illegally or against the rules or without following the procedure or he was given
appointment not against the sanctioned post. If the contention of the
respondents is accepted that petitioner was daily wager, then also he acquired
certain rights under the Industrial Disputes Act, 1947 by virtue of his continuous
service from 1st January, 1988 to 31st March, 1999. In any case, the impugned
order dated 31st March, 1999 cannot be justified and the learned Single Judge
though has observed that there is no documentary evidence to show that
petitioner was appointed on a sanctioned post after following the procedure
whereas it is admitted in the impugned order of termination of service of the
petitioner that he was appointed on 1.1.1988, which is the case of the
respondents themselves and, therefore, petitioner''s appointment and, that too,
on 1.1.1988 was not the disputed fact but was admitted fact.

6. In view of the above reasons; the writ petition deserves to be allowed, So far
back wages are concerned, in the facts of the case and looking to the fact that
the petitioner was a poor employee, working on the post of Pump Khalashi,
therefore, he is entitled to 25% of the back wages. The respondents are,
therefore, directed to take back the petitioner in service on the post on which he
was working with consequential service benefits which are available to him and
25% of the back wages. The Letters Patent Appeal is allowed and the order
passed by the learned Single Judge is set aside. The writ petition of the
petitioner is allowed.
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