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Judgement

Jenkins, C.J.—In our opinion the judgment of Mr. Justice Newbould as also the
decree of the lower Appellate Court must be set aside for these reasons. We are
satisfied that the Appellant, who is the Defendant in the suit, is a tenure-holder,
and that he and his predecessors-in-interest have held at a rent or rate of rent
which has not been changed during the twenty years immediately before the
institution of the suit. From that it follows that, until the contrary is shown, the
tenure-holder and his predecessors-in-interest have held at that rent or rate of
rent from the time of the Permanent Settlement ; and, if that be so, then sub-
sec. (1) of sec. 50 of the Bengal Tenancy Act protects the Defendant from an
increase of rent except on the ground of an alteration in the area of the tenure.
The only question, therefore, is whether the contrary has been shown. For that
purpose reliance has been placed on the kabuliyat, dated the 13th Pous 1238,
one of the exhibits in the case. The true meaning of this document has been the
subject of considerable discussion before us, but this at least emerges clearly
from the discussion that the document is the recognition of a previously existing
interest and not the creation of a new one. Therefore it does not show the
contrary required by sub sec. (2) of sec. 50. The result then is that in so far as
the lower Appellate Court has decided in favour of an enhancement of rent, the
decree was erroneous. In so far as it decided that there had been no alteration in
area, it must be upheld as it is a finding of fact which has not been controverted.
The Plaintiff''s suit must, therefore, be dismissed.

2. Each party will bear his own costs throughout.
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