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Advocate : Y.K. Sinha, for the Appellant; 

Final Decision : Allowed

Judgement

Rakesh Tiwari, J.—Heard counsel for the parties and perused the record.

2. This writ petition is directed against the judgment and order dated 30.6.1999,
passed by respondent No. 2 by which the arms licence of the petitioner was
cancelled u/s 17(3)(B) of the Indian Arms Act and the judgment and order dated
10.1.2000, passed by respondent No. 1 in appeal.

3. The facts as emerge from the records are that the petitioner was attacked in
1982 by some miscreants due to enmity in the village and an F.I.R. was lodged
by him under Sections 147, 148, 149, 336, 307 and 323, I.P.C., P.S. Kunda,
District Pratapgarh, in said criminal case main accused was convicted for 7
years'' R.I. The convict in the aforesaid case came out after serving out the
sentence. The petitioner apprehended danger to his life by the aforesaid convict
and as well as enmity with some other persons of the village. In the meantime
one Rajesh Singh alias Prabhakar Singh, who was also resident of village
Sahapur was elected Pradhan and was arrested under the Gangsters Act and was
granted bail by the IInd Additional Sessions Judge, Allahabad (Special Judge,
Gangster Act) in which the petitioner stood surety for him. The contention of the
counsel for the petitioner is that the police under the influence of his enemies
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falsely implicated the petitioner that he had fired with his country made pistol on
the police party and a false F.I.R. was lodged as he had stood surety for the
Pradhan Rajesh Singh. A show cause notice was given to the petitioner which is
as under :

^^uksfVl /kkjk&17?3? ''kL= vf/kfu;e

c`t jkt fd''kkj ik.Ms; iq= jkel[kk ik.Ms; eFksgjk ,p- vks- ''kgkciqj Fkkuk dq.Mk
ftyk izrkix<+ A

iqfyl v/kh{kd] izrkix<+ us vius i= la[;k&,y&23@99 fn- 23-2-99 }kjk voxr djk;k
gS fd vki ''kL= la[;k ,l-ch-ch-,y ua- 14655 ykblsal la[;k&272@94 ds /kkjd gSaa A
vkids fo:) Fkkus es fofHkUu /kkjkvkas esa fuEu vijk/k iath?r gq, gS A

?1? eq- v- la-&561@98 /kkjk&307 Hkk- n- fo- o 7 f?- yk- vesUMsesUV ,sDV

?2? eq- v- la-&562@98 /kkjk & 25 ,- ,sDV

vkids mijksDr vijkf/kd f?;k dykiksa ls ,slk izrhr gksrk gS fd orZeku esa vki
''kkafrfiz; O;fDr ugha jg x, gSasa vkSj vki }kjk fdlh Hkh le; tu''kkafr o yksd
lqj{kk dks [krjk mRiUu dj ''kkafr Hkax fd, tkus dh lEHkkouk gS A vr% izFke
n`"V;k ,slk ifjyf{kr gks jgk gS fd mijksDr dkj.kksa ls vki ''kL= ykblsal /kkjd ''kL= /
kkj.k ds ik= O;fDr vc ugha jg x, gaSa A vr% tufgr tu''kkafr o yksd lqj{kk ds
n`f"Vdks.k ls vkids ikl ''kL= ykblsal ds cus jgus dk dksbZ vkSfpR; ugha gS A

vr% vkidks bl vk''k; dh dkj.k crkvksa uksfVl nh tkrh gS fd tu''kkafr o yksd lqj{kk
ds n`f"Vdks.k ls vkidk ''kL= ykblsal D;ksa u fujLr dj fn;k tk;s A bl uksfVl ds izkfIr
ds 15 fnu ds Hkhrj vki viuk fyf[kr dFku mijksDr ds laca/k esa izlrqwr djsa A ;fn
vkidk okafNr Li"Vhdj.k mijksDr fu/kkZfjr vof/k esa ugha izkIr gksxk rks ;g le>k
tk;sxk fd bl laca/k esa vkidks dqN Hkh ugha dguk gS o xq.k&nks"k ds vkk/kkj ij
mfpr vkns''k ikfjr dj fn;k tk;sxk A

fnukad Qjojh 27] 1999

ftyk eftLV?sV

izrkix<+ A**

4. The petitioner filed his reply to the show cause notice, inter alia, stating that
he was falsely implicated in this case and there is no substance in the allegations
made in the notice.

5. Relying upon the averments made in the counter-affidavit it is submitted by
the standing counsel that the petitioner has a criminal history and criminal cases
are pending against him and that he associated himself with the criminals and
helped them and is misusing his firearms licence.

6. There is no averment in the counter-affidavit that petitioner has misused his
licensed gun. There is only a mere allegation that he had fired upon the S.I. D.
K. Singh with a "katta". The case against the petitioner has not attained finality.
The question whether the petitioner is innocent or not or has been falsely
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implicated as claimed by him or is in fact a criminal, has not been decided as yet.
No person can be said to be criminal and the Court has to presume him to be
innocent unless he has been convicted.

7. The averments made in the counter-affidavit are not in consonance with the
notice quoted above as there appears to be no averment therein that he had
shot any S.I. of police. It is not that gun licence cannot be cancelled during the
pendency of criminal case(s) but the reasons and grounds contained in the notice
must be serious that cancellation of licence is necessary for public peace and
safety. In cases where same result can be achieved by suspension of licence and
order for depositing the arms licence, cancellation of arms licence ought not to
be resorted to. The power of cancellation of arms licence normally should not be
exercised merely when where criminal case(s) is/are said to be pending without
any subsequent conduct as in the present case. Cancellation of arms licence is
not always a valid ground in all cases where criminal proceedings are pending
and each case has to be judged on its own facts and circumstances of fairness
and reasonableness,

8. Harassment by police is not unheard of. In the instant case, the petitioner
applied for gun licence for purpose of his personal safety due to enmity in village.
The petitioner is a Government servant. There is nothing adverse even in his
service record to show that he does not bear good moral character except the
bald allegation in the counter-affidavit that criminal case is pending against him.

9. For the reasons stated above, the writ petition is allowed. The impugned
orders dated 30.6.1999 and 10.1.2000 are quashed. The petitioner may move an
application before the District Magistrate for passing appropriate order in the
light of the observations made in the body of the judgment. No order as to cost.
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