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Judgement

Tarlok Singh Chauhan, J.—1. The writ petitioner has prayed for the following
reliefs:

"(i) That letter dated 9.9.2015 as well as letter dated 3.9.2015, as contained in
Annexure P-8 may very kindly be quashed and set-aside.

(ii) That the respondents may very kindly be directed to restructure the loan
account of the petitioner for which they have agreed in principle, by allowing
petitioner to run his unit. (iii) That taking over the possession of the petitioner's
unit on 9.2.2016, without following due process of law, may very kindly be
declared as null and void."

2. The facts are not in dispute. The petitioner had availed loan and on account of
the default in its repayment, proceedings under Section 13 (2) of the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002 (for short "SARFAESI" Act) were resorted to by the
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respondent bank. This was followed by notice under Section 13 (4) of the
SARFAESI Act.

3. However, certain negotiations took place between the petitioner and
respondent bank whereby the unit of the petitioner was restored back to it
subject to certain terms and conditions as set out in the supplementary
agreement dated 28.1.2014.

4. Thereafter, the petitioner again defaulted and its assets have now taken over
by the respondent. Though, the petitioner has not placed on record the copy of
taken over notice on the allegation that no such copy was supplied, nonetheless,
we have no reason to doubt that the alleged take over has been resorted to in
exercise of power conferred upon the bank under Section 13 of the SARFAESI Act.

5. Before we proceed any further, it would be relevant to make note of the
certain provisions of the SARFAESI Act. Section 13(2), 13 (3), 13(4) and Section
17 of the Act read as under:

"13. Enforcement of security interest (1) Notwithstanding anything contained in
section 69 or section 69A of the Transfer of Property Act, 1882 (4 of 1882), any
security interest created in favour of any secured creditor may be enforced,
without the intervention of court or tribunal, by such creditor in accordance with
the provisions of this Act.

(2) Where any borrower, who is under a liability to a secured creditor under a
security agreement, makes any default in repayment of secured debt or any
instalment thereof, and his account in respect of such debt is classified by the
secured creditor as non-performing asset, then, the secured creditor may require
the borrower by notice in writing to discharge in full his liabilities to the secured
creditor within sixty days from the date of notice failing which the secured
creditor shall be entitled to exercise all or any of the rights under Sub-section (4).

(3) The notice referred to in sub-section (2) shall give details of the amount
payable by the borrower and the secured assets intended to be enforced by the
secured creditor in the event of non-payment of secured debts by the borrower.

(3A) If, on receipt of the notice under sub-section (2), the borrower makes any
representation or raises any objection, the secured creditor shall consider such
representation or objection and if the secured creditor comes to the conclusion
that such representation or objection is not acceptable or tenable, he shall
communicate within one week of receipt of such representation or objection the
reasons for non-acceptance of the representation or objection to the borrower:

Provided that the reasons so communicated or the likely action of the secured
creditor at the stage of communication of reasons shall not confer any right upon
the borrower to prefer an application to the Debts Recovery Tribunal under
section 17 or the Court of District Judge under section 17A.

(4) In case the borrower fails to discharge his liability in full within the period
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specified in sub-section (2), the secured creditor may take recourse to one or
more of the following measures to recover his secured debt, namely:--

(a) take possession of the secured assets of the borrower including the right to
transfer by way of lease, assignment or sale for realising the secured asset;

(b) take over the management of the business of the borrower including the right
to transfer by way of lease, assignment or sale for realising the secured asset:

Provided that the right to transfer by way of lease, assignment or sale shall be
exercised only where the substantial part of the business of the borrower is held
as security for the debt:

Provided further that where the management of whole of the business or part of
the business is severable, the secured creditor shall take over the management
of such business of the borrower which is relatable to the security for the debt.

(c) appoint any person (hereafter referred to as the manager), to manage the
secured assets the possession of which has been taken over by the secured
creditor;

(d) require at any time by notice in writing, any person who has acquired any of
the secured assets from the borrower and from whom any money is due or may
become due to the borrower, to pay the secured creditor, so much of the money
as is sufficient to pay the secured debt.

17. Right to appeal (1) Any person (including borrower), aggrieved by any of the
measures referred to in sub-section (4) of section 13 taken by the secured
creditor or his authorised officer under this Chapter, may make an application
alongwith such fee, as may be prescribed to the Debts Recovery Tribunal having
jurisdiction in the matter within forty-five days from the date on which such
measure had been taken:

Provided that different fees may be prescribed for making the application by the
borrower and the person other than the borrower.

Explanation. - For the removal of doubts it is hereby declared that the
communication of the reasons to the borrower by the secured creditor for not
having accepted his representation or objection or the likely action of the secured
creditor at the stage of communication of reasons to the borrower shall not
entitle the person (including borrower) to make an application to the Debts
Recovery Tribunal under sub-section (1) of section 17.

6. The moot question at this stage is as to whether the writ petition is
maintainable especially when the petitioner has an alternative and efficacious
remedy available to it under Section 17 of the SARFAESI Act.

7. Identical question has already been considered by this Court in CWP No. 2783
of 2015-I, titled SPS Steels Rolling Mills Ltd. v. State of Himachal Pradesh and
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others, decided on 25th June, 2015 wherein it was held as under:

"5. It appears that action has been drawn against the writ petitioner in terms of
Section 13 (4) of The Securitisation and Reconstruction of Financial Assets and
Enforcements of Security Interest Act, 2002 (for short "SARFAESI Act").
SARFAESI Act is a self-contained mechanism and the aggrieved party has to
invoke the remedies provided by the SARFAESI Act. The writ petitioner has
remedy of appeal as per the mandate of Section 17 of the SARFAESI Act. It is
apt to reproduce relevant portion of Section 17 of the SARFAESI Act herein:

"17. Right to appeal. - (1) Any person (including borrower), aggrieved by any of
the measures referred to in sub-section (4) of Section 13 taken by the secured
creditor or his authorised officer under this Chapter, may make an application
along with such fee, as may be prescribed to the Debts Recovery Tribunal having
jurisdiction in the matter within forty-five days from the date on which such
measures had been taken:

Provided that different fees may be prescribed for making the application by the
borrower and the person other than the borrower.

Explanation. - For the removal of doubts it is hereby declared that the
communication of the reasons to the borrower by the secured creditor for not
having accepted his representation or objection or the likely action of the secured
creditor at the stage of communication of reasons to the borrower shall not
entitle the person (including borrower) to make an application to the Debts
Recovery Tribunal under sub-section (1) of section 17.

6. The Apex Court in a series of judgments in the cases titled as United Bank of
India versus Satyawati Tondon and others, reported in , (2010) 8 Supreme Court
Cases 110; Union Bank of India and another versus Panchanan Subudhi,
reported in , (2010) 15 Supreme Court Cases 552; Indian Bank versus M/s. Blue
Jaggers Estate Ltd. & Ors., reported in 2010 AIR SCW 4751; Kanaiyalal Lalchand
Sachdev and others versus State of Maharashtra and others, reported in , (2011)
2 Supreme Court Cases 782; Standard Chartered Bank versus V. Noble Kumar
and others with Senior Manager, State Bank of India and another versus R. Shiva
Subramaniyan and another, reported in , (2013) 9 Supreme Court Cases 620; J.
Rajiv Subramaniyan and another versus Pandiyas and others, reported in ,
(2014) 5 Supreme Court Cases 651; and Keshavlal Khemchand and sons Private
Limited and others versus Union of India and others, reported in , (2015) 4
Supreme Court Cases 770, has discussed the issue and held that the writ petition
is not maintainable.

7. This Court in CWP No. 4779 of 2014, titled as M/s. Indian Technomac
Company Ltd. versus State of H.P. & ors., decided on 04.08.2014, held that when
an alternate remedy is available, writ petition is not maintainable. The said
judgment of this Court has been upheld by the Apex Court on 22.08.2014 in SLP
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(C) No. 22626-22641 of 2014.

8. The Apex Court in a latest judgment in the case titled as Union of India and
others versus Major General Shri Kant Sharma and another, reported in 2015 AIR
SCW 2497, held that when an alternate efficacious remedy is available to the
writ petitioner, he should not be allowed to give a slip to law.

9. The Apex Court in the case titled as Sadashiv Prasad Singh versus Harender
Singh and others, reported in , (2015) 5 Supreme Court Cases 574, held that the
writ petition is not maintainable when a remedy of appeal is available to the writ
petitioner. It is apt to reproduce para 23.3 of the judgment herein:

"23.3. Thirdly, a remedy of appeal was available to Harender Singh in respect of
the order of the Recovery Officer assailed by him before the High Court under
Section 30, which is being extracted herein to assail the order dated 5-5-2008:

"30. Appeal against the order of Recovery Officer. - (1) Notwithstanding anything
contained in Section 29, any person aggrieved by an order of the Recovery
Officer made under this Act may, within thirty days from the date on which a
copy of the order is issued to him, prefer an appeal to the Tribunal.

(2) On receipt on an appeal under sub-section (1), the Tribunal may, after giving
an opportunity to the appellant to be heard, and after making such inquiry as it
deems fit, confirm, modify or set aside the order made by the Recovery Officer in
exercise of his powers under Sections 25 to 28 (both inclusive)."

The High Court ought not to have interfered with in the matter agitated by
Harender Singh in exercise of its writ jurisdiction. In fact, the learned Single
Judge rightfully dismissed the writ petition filed by Harender Singh."

10. Learned counsel for the writ petitioner has placed reliance on the judgment
rendered by the Apex Court in a case titled as KSL and Industries Limited versus
Arihant Threads Limited and others, reported in , (2015) 1 Supreme Court Cases
166, is not applicable in the facts and circumstances of this case.

11. Having said so, the writ petition is not maintainable."

8. A similar reiteration of law is found in CWP No. 4878 of 2015 titled M/s. United
Hotel and Resort Kufri v. State Bank of India, decided on 7th January, 2016.

9. Apart from the above, we may also notice that not only does the SARFAESI
Act, provide for a complete mechanism for the aggrieved party, but the same
even has overriding effect over many other laws as held by the Hon"ble Supreme
Court in its recent decision in M/s. Madras Petrochem Ltd. and another v. BIRF
and others , AIR 2016 SC 898.

10. It cannot also be disputed that it was only on account of the poor working of
the Recovery of Debts due to Banks and Financial Institutions Act, 1993 that the
SARFAESI Act was brought into force in the year 2002 and this has been duly
noticed by the Hon'ble Supreme Court in M/s. Madras Petrochem Ltd. (supra)
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wherein it was held as under:

"18. Regard being had to the poor working of the Recovery of Debts Due to
Banks and Financial Institutions Act, 1993, the Securitisation and Reconstruction
of Financial Assets and Enforcement of Security Interest Act, 2002 was brought
into force in the year 2002. The statement of objects and reasons for this Act
reads as under:--

"STATEMENT OF OBJECTS AND REASONS OF THE SECURITISATION AND
RECONSTRUCTION OF FINANCIAL ASSETS AND ENFORCEMENT OF SECURITY
INTEREST ACT, 2002

The financial sector has been one of the key drivers in India's efforts to achieve
success in rapidly developing its economy. While the banking industry in India is
progressively complying with the international prudential norms and accounting
practices, there are certain areas in which the banking and financial sector do not
have a level playing field as compared to other participants in the financial
markets in the world. There is no legal provision for facilitating securitisation of
financial assets of banks and financial institutions. Further, unlike international
banks, the banks and financial institutions in India do not have power to take
possession of securities and sell them. Our existing legal framework relating to
commercial transactions has not kept pace with the changing commercial
practices and financial sector reforms. This has resulted in slow pace of recovery
of defaulting loans and mounting levels of nonperforming assets of banks and
financial institutions. Narasimham Committee I and II and Andhyarujina
Committee constituted by the Central Government for the purpose of examining
banking sector reforms have considered the need for changes in the legal system
in respect of these areas. These Committees, inter alia, have suggested
enactment of a new legislation for securitisation and empowering banks and
financial institutions to take possession of the securities and to sell them without
the intervention of the court. Acting on these suggestions, the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest
Ordinance, 2002 was promulgated on the 21st June, 2002 to regulate
securitization and reconstruction of financial assets and enforcement of security
interest and for matters connected therewith or incidental thereto. The provisions
of the Ordinance would enable banks and financial institutions to realise long-
term assets, manage problem of liquidity, asset liability mismatches and improve
recovery by exercising powers to take possession of securities, sell them and
reduce nonperforming assets by adopting measures for recovery or
reconstruction.

2. It is now proposed to replace the Ordinance by a Bill, which, inter alia,
contains provisions of the Ordinance to provide for-

(a) registration and regulation of securitisation companies or reconstruction
companies by the Reserve Bank of India;

(b) facilitating securitisation of financial assets of banks and financial institutions
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with or without the benefit of underlying securities;

(c) facilitating easy transferability of financial assets by the securitisation
company or reconstruction company to acquire financial assets of banks and
financial institutions by issue of debentures or bonds or any other security in the
nature of a debenture;

(d) empowering securitisation companies' or reconstruction companies to raise
funds by issue of security receipts to qualified institutional buyers;

(e) facilitating reconstruction of financial assets acquired by exercising powers of
enforcement of securities or change of management or other powers which are
proposed to be conferred on the banks and financial institutions;

(f) declaration of any securitisation company or reconstruction company
registered with the Reserve Bank of India as a public financial institution for the
purpose of section 4A of the Companies Act, 1956;

(g) defining "'security interest" as any type of security including mortgage and
change on immovable properties given for due repayment of any financial
assistance given by any bank or financial institution;

(h) empowering banks and financial institutions to take possession of securities
given for financial assistance and sell or lease the same or take over
management in the event of default, i.e. classification of the borrower's account
as non-performing asset in accordance with the directions given or under
guidelines issued by the Reserve Bank of India from time to time;

(i) the rights of a secured creditor to be exercised by one or more of its officers
authorised in this behalf in accordance with the rules made by the Central
Government;

(j) an appeal against the action of any bank or financial institution to the
concerned Debts Recovery Tribunal and a second appeal to the Appellate Debts
Recovery Tribunal;

(k) setting up or causing to be set up a Central Registry by the Central
Government for the purpose of registration of transactions relating to
securitisation, asset reconstruction and creation of security interest;

(I) application of the proposed legislation initially to banks and financial
institutions and empowerment of the Central Government to extend the
application of the proposed legislation to non-banking financial companies and
other entities;

(m) non-application of the proposed legislation to security interests in
agricultural lands, loans not exceeding rupees one lakh and cases where eighty
per cent, of the loans are repaid by the borrower.

3. The Bill seeks to achieve the above objects."
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19. This Act was brought into force as a result of two committee reports which
opined that recovery of debts due to banks and financial institutions was not
moving as speedily as expected, and that, therefore, certain other measures
would have to be put in place in order that these banks and financial institutions
would better be able to recover debts owing to them.

20. In a challenge made to the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 in Mardia Chemicals Ltd.
Etc. v. Union of India (UOI) and Ors. Etc. Etc., , (2004) 4 SCC 311, this Court
went into the circumstances under which the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002 was enacted, as
follows:--

"Some facts which need to be taken note of are that the banks and the financial
institutions have heavily financed the petitioners and other industries. It is also a
fact that a large sum of amount remains unrecovered. Normal process of
recovery of debts through courts is lengthy and time taken is not suited for
recovery of such dues. For financial assistance rendered to the industries by the
financial institutions, financial liquidity is essential failing which there is a
blockade of large sums of amounts creating circumstances which retard the
economic progress followed by a large number of other consequential ill effects.
Considering all these circumstances, the Recovery of Debts Due to Banks and
Financial Institutions Act was enacted in 1993 but as the figures show it also did
not bring the desired results. Though it is submitted on behalf of the petitioners
that it so happened due to inaction on the part of the Governments in creating
Debts Recovery Tribunals and appointing presiding officers, for a long time. Even
after leaving that margin, it is to be noted that things in the spheres concerned
are desired to move faster. In the present-day global economy it may be difficult
to stick to old and conventional methods of financing and recovery of dues.
Hence, in our view, it cannot be said that a step taken towards securitisation of
the debts and to evolve means for faster recovery of NPAs was not called for or
that it was superimposition of undesired law since one legislation was already
operating in the field, namely, the Recovery of Debts Due to Banks and Financial
Institutions Act. It is also to be noted that the idea has not erupted abruptly to
resort to such a legislation. It appears that a thought was given to the problems
and the Narasimham Committee was constituted which recommended for such a
legislation keeping in view the changing times and economic situation whereafter
yet another Expert Committee was constituted, then alone the impugned law was
enacted. Liquidity of finances and flow of money is essential for any healthy and
growth-oriented economy. But certainly, what must be kept in mind is that the
law should not be in derogation of the rights which are guaranteed to the people
under the Constitution. The procedure should also be fair, reasonable and valid,
though it may vary looking to the different situations needed to be tackled and
object sought to be achieved.

In its Second Report, the Narasimham Committee observed that NPAs in 1992
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were uncomfortably high for most of the public sector banks. In Chapter VIII of
the Second Report the Narasimham Committee deals about legal and legislative
framework and observed:

"8.1. A legal framework that clearly defines the rights and liabilities of parties to
contracts and provides for speedy resolution of disputes is a sine qua non for
efficient trade and commerce, especially for financial intermediation. In our
system, the evolution of the legal framework has not kept pace with changing
commercial practice and with the financial sector reforms. As a result, the
economy has not been able to reap the full benefits of the reforms process. As an
illustration, we could look at the scheme of mortgage in the Transfer of Property
Act, which is critical to the work of financial intermediaries...."

One of the measures recommended in the circumstances was to vest the
financial institutions through special statutes, the power of sale of the assets
without intervention of the court and for reconstruction of assets. It is thus to be
seen that the question of non-recoverable or delayed recovery of debts advanced
by the banks or financial institutions has been attracting attention and the matter
was considered in depth by the Committees specially constituted consisting of
the experts in the field. In the prevalent situation where the amounts of dues are
huge and hope of early recovery is less, it cannot be said that a more effective
legislation for the purpose was uncalled for or that it could not be resorted to. It
is again to be noted that after the Report of the Narasimham Committee, yet
another Committee was constituted headed by Mr. Andhyarujina for bringing
about the needed steps within the legal framework. We are therefore, unable to
find much substance in the submission made on behalf of the petitioners that
while the Recovery of Debts Due to Banks and Financial Institutions Act was in
operation it was uncalled for to have yet another legislation for the recovery of
the mounting dues. Considering the totality of circumstances and the financial
climate world over, if it was thought as a matter of policy to have yet speedier
legal method to recover the dues, such a policy decision cannot be faulted with
nor is it a matter to be gone into by the courts to test the legitimacy of such a
measure relating to financial policy.

We may now consider the main enforcing provision which is pivotal to the whole
controversy, namely, Section 13 in Chapter III of the Act. It provides that a
secured creditor may enforce any security interest without intervention of the
court or tribunal irrespective of Section 69 or Section 69-A of the Transfer of
Property Act where according to sub-section (2) of Section 13, the borrower is a
defaulter in repayment of the secured debt or any instalment of repayment and
further the debt standing against him has been classified as a non-performing
asset by the secured creditor. Sub- section (2) of Section 13 further provides that
before taking any steps in the direction of realizing the dues, the secured creditor
must serve a notice in writing to the borrower requiring him to discharge the
liabilities within a period of 60 days failing which the secured creditor would be
entitled to take any of the measures as provided in sub-section (4) of Section 13.
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It may also be noted that as per sub-section (3) of Section 13 a notice given to
the borrower must contain the details of the amounts payable and the secured
assets against which the secured creditor proposes to proceed in the event of
non-compliance with the notice given under sub-section (2) of Section 13." [at
para 34,36 and 38]

21. The "pivotal" provision namely Section 13 of the said Act makes it clear that
banks and financial institutions would now no longer have to wait for a Tribunal
judgment under the Recovery of Debts Due to Banks and Financial Institutions
Act, 1993 to be able to recover debts owing to them. They could, by following
the procedure laid down in Section 13, take direct action against the debtors by
taking possession of secured assets and selling them; they could also take over
the management of the business of the borrower. They could also appoint any
person to manage the secured assets possession of which has been taken over
by them, and could require, at any time by notice in writing to any person who
has acquired any of the secured assets from the borrower and from whom any
money is due or may become due from the borrower, to pay the secured creditor
so much of the money as is sufficient to pay the secured debt.

22. In order to further the objects of the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002, the Act contains
a non obstante clause in Section 35 and also contains various Acts in Section 37
which are to be in addition to and not in derogation of the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002. Three of these Acts, namely, the Companies Act, 1956, the Securities
Contracts (Regulation) Act, 1956 and the Securities and Exchange Board of India
Act, 1992, relate to securities generally, whereas the Recovery Of Debts Due To
Banks And Financial Institutions Act, 1993 relates to recovery of debts due to
banks and financial institutions. Significantly, under Section 41 of this Act, three
Acts are, by the schedule to this Act, amended. We are concerned with the third
of such Acts, namely, the Sick Industrial Companies (Special Provisions) Act,
1985, in Section 15(1) of which two provisos have been added. It is the correct
interpretation of the second of these provisos on which the fate of these appeals
ultimately hangs.".

11. The question relating to entertaining of petitions under Articles 226 and 227
of the Constitution of India against recovery of dues to banks has been under
consideration before the Hon''ble Supreme Court from time to time.

12. In the case of Punjab National Bank v. O.C. Krishnan and others , (2001) 6
SCC 569, the Hon''ble Supreme Court held that where there is an alternative
remedy available, judicial prudence demands that the Court refrains from
exercising its jurisdiction under the constitutional scheme. This would be evident
from the observations contained in paras 5 and 6 of the judgment which read
thus:

"5. In our opinion, the order which was passed by the Tribunal directing sale of
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mortgaged property was appealable under Section 20 of the Recovery of Debts
Due to Banks and Financial Institutions Act, 1993 (for short "the Act"). The High
Court ought not to have exercised its jurisdiction under Article 227 in view of the
provision for alternative remedy contained in the Act. We Jo not propose to go
into the correctness of the decision of the High Court an I whether the order
passed by the Tribunal was correct or not has to be decided before an
appropriate forum.

6. The Act has been enacted with a view to provide a special procedure for
recovery of debts due to the banks and the financial institutions. There is
hierarchy of appeal provided in the Act, namely, filing of an appeal under Section
20 and this last track procedure cannot be allowed to be derailed either b>
taking recourse to proceedings under Articles 226 and 227 of the Constitution or
by filing a civil suit, which is expressly barred. Even though a provision court
under Articles 226 and 227 of the Constitution, nevertheless when there is an
alternative remedy available judicial prudence demands that the court refrains
from exercising its jurisdiction under the said constitutional provisions. This was
a case where the High Court should not have entertained the petition under
Article 227 of the Constitution and should have directed the respondent to take
recourse to the appeal mechanism provided by the Act."

13. In United Bank of India v. Satyawati Tondon and others , (2010) 8 SCC 110
after referring to various precedents on the subject, the Hon"ble Supreme Court
held that Section 13 of the SARFAESI Act contains detailed mechanism for
enforcement of security interest as would be evident from the following
observations:

"12. Section 13 of the SARFAESI Act contains detailed mechanism for
enforcement of security interest. Sub-section (1) thereof lays down that
notwithstanding anything contained in Sections 69 or 69-A of the Transfer of
Property Act, any security interest created in favour of any secured creditor may
be enforced, without the intervention of the court or tribunal, by such creditor in
accordance with the provisions of this Act. Sub-section (2) of Section 13
enumerates first of many steps needed to be taken by the secured creditor for
enforcement of security interest. This sub-section provides that if a borrower,
who is under a liability to a secured creditor, makes any default in repayment of
secured debt and his account in respect of such debt is classified as non-
performing asset, then the secured creditor may require the borrower by notice
in writing to discharge his liabilities within sixty days from the date of the notice
with an indication that if he fails to do so, the secured creditor shall be entitled to
exercise all or any of its rights in terms of Section 13(4).

13. Sub-section (3) of Section 13 lays down that notice issued under Section
13(2) shall contain details of the amount payable by the borrower as also the
details of the secured assets intended to be enforced by the bank or financial
institution. Sub-section (3-A) of Section 13 lays down that the borrower may
make a representation in response to the notice issued under Section 13(2) and
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challenge the classification of his account as non-performing asset as also the
quantum of amount specified in the notice. If the bank or financial institution
comes to the conclusion that the representation/objection of the borrower is not
acceptable, then reasons for non- acceptance are required to be communicated
within one week.

14. Sub-section (4) of Section 13 specifies various modes which can be adopted
by the secured creditor for recovery of secured debt. The secured creditor can
take possession of the secured assets of the borrower and transfer the same by
way of lease, assignment or sale for realising the secured assets. This is subject
to the condition that the right to transfer by way of lease, etc. shall be exercised
only where substantial part of the business of the borrower is held as secured
debt. If the management of whole or part of the business is severable, then the
secured creditor can take over management only of such business of the
borrower which is relatable to security. The secured creditor can appoint any
person to manage the secured asset, the possession of which has been taken
over. The secured creditor can also, by notice in writing, call upon a person who
has acquired any of the secured assets from the borrower to pay the money,
which may be sufficient to discharge the liability of the borrower.

15. Sub-section (7) of Section 13 lays down that where any action has been
taken against a borrower under sub-section (4), all costs, charges and expenses
properly incurred by the secured creditor or any expenses incidental thereto can
be recovered from the borrower. The money which is received by the secured
creditor is required to be held by him in trust and applied, in the first instance,
for such costs, charges and expenses and then in discharge of dues of the
secured creditor. Residue of the money is payable to the person entitled thereto
according to his rights and interest. Subsection (8) of Section 13 imposes a
restriction on the sale or transfer of the secured asset if the amount due to the
secured creditor together with costs, charges and expenses incurred by him are
tendered at any time before the time fixed for such sale or transfer.

16. Sub-section (9) of Section 13 deals with the situation in which more than one
secured creditor has stakes in the secured assets and lays down that in the case
of financing a financial asset by more than one secured creditor or joint financing
of a financial asset by secured creditors, no individual secured creditor shall be
entitled to exercise any or all of the rights under sub-section (4) unless all of
them agree for such a course.

17. There are five unnumbered provisos to Section 13(9) which deal with pari
passu charge of the workers of a company in liquidation. The first of these
provisos lays down that in the case of a company in liquidation, the amount
realised from the sale of secured assets shall be distributed in accordance with
the provisions of Section 529-A of the Companies Act, 1956. The second proviso
deals with the case of a company being wound up on or after the commencement
of this Act. If the secured creditor of such company opts to realise its security
instead of relinquishing the same and proving its debt under Section 529(1) of
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the Companies Act, then it can retain sale proceeds after depositing the
workmen''s dues with the liquidator in accordance with Section 529-A.

18. The third proviso requires the liquidator to inform the secured creditor about
the dues payable to the workmen in terms of Section 529-A. If the amount
payable to the workmen is not certain, then the liquidator has to intimate the
estimated amount to the secured creditor. The fourth proviso lays down that in
case the secured creditor deposits the estimated amount of the workmen''s dues,
then such creditor shall be liable to pay the balance of the workmen's dues or
entitled to receive the excess amount, if any, deposited with the liquidator. In
terms of the fifth proviso, the secured creditor is required to give an undertaking
to the liquidator to pay the balance of the workmen''s dues, if any.

19. Sub-section (10) of Section 13 lays down that where dues of the secured
creditor are not fully satisfied by the sale proceeds of the secured assets, the
secured creditor may file an application before the Tribunal under Section 17 for
recovery of balance amount from the borrower. Sub-section (11) states that
without prejudice to the rights conferred on the secured creditor under or by this
section, it shall be entitled to proceed against the guarantors or sell the pledged
assets without resorting to the measures specified in clauses (a) to (d) of sub-
section (4) in relation to the secured assets.

20. Sub-section (12) of Section 13 lays down that rights available to the secured
creditor under the Act may be exercised by one or more of its officers authorised
in this behalf. Sub-section (13) lays down that after receipt of notice under sub-
section (2), the borrower shall not transfer by way of sale, lease or otherwise
(other than in the ordinary course of his business) any of his secured assets
referred to in the notice without prior written consent of the secured creditor.

21. In terms of Section 14, the secured creditor can file an application before the
Chief Metropolitan Magistrate or the District Magistrate, within whose jurisdiction
the secured asset or other documents relating thereto are found for taking
possession thereof. If any such request is made, the Chief Metropolitan
Magistrate or the District Magistrate, as the case may be, is obliged to take
possession of such asset or document and forward the same to the secured
creditor.

22. Section 17 speaks of the remedies available to any person including borrower
who may have grievance against the action taken by the secured creditor under
sub-section (4) of Section 13. Such an aggrieved person can make an application
to the Tribunal within 45 days from the date on which action is taken under that
sub-section. By way of abundant caution, an Explanation has been added to
Section 17(1) and it has been clarified that the communication of reasons to the
borrower in terms of Section 13(3-A) shall not constitute a ground for filing
application under Section 17(1).

23. Sub-section (2) of Section 17 casts a duty on the Tribunal to consider
whether the measures taken by the secured creditor for enforcement of security
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interest are in accordance with the provisions of the Act and the Rules made
thereunder. If the Tribunal, after examining the facts and circumstances of the
case and evidence produced by the parties, comes to the conclusion that the
measures taken by the secured creditor are not in consonance with sub-section
(4) of Section 13, then it can direct the secured creditor to restore management
of the business or possession of the secured assets to the borrower. On the other
hand, if the Tribunal finds that the recourse taken by the secured creditor under
sub-section (4) of Section 13 is in accordance with the provisions of the Act and
the Rules made thereunder, then, notwithstanding anything contained in any
other law for the time being in force, the secured creditor can take recourse to
one or more of the measures specified in Section 13(4) for recovery of its
secured debt.

24. Sub-section (5) of Section 17 prescribes the time-limit of sixty days within
which an application made under Section 17 is required to be disposed of. The
proviso to this sub-section envisages extension of time, but the outer limit for
adjudication of an application is four months. If the Tribunal fails to decide the
application within a maximum period of four months, then either party can move
the Appellate Tribunal for issue of a direction to the Tribunal to dispose of the
application expeditiously.

25. Section 18 provides for an appeal to the Appellate Tribunal.

26. Section 34 lays down that no Civil Court shall have jurisdiction to entertain
any suit or proceeding in respect of any matter which a Tribunal or Appellate
Tribunal is empowered to determine. It further lays down that no injunction shall
be granted by any Court or other authority in respect of any action taken or to be
taken under the SARFAESI Act or the DRT Act. Section 35 of the SARFAESI Act is
substantially similar to Section 34(1) of the DRT Act. It declares that the
provisions of this Act shall have effect, notwithstanding anything inconsistent
therewith contained in any other law for the time being in force or any
instrument having effect by virtue of any such law."

The Hon'"ble Supreme Court thereafter took serious note of the fact that the High
Courts overlooked the settled law and continued to entertain petitions under
Article 226 of the Constitution when an effective remedy was available to the
aggrieved person and this rule applied with greater rigour in matters involving
recovery of taxes, cess, fees, other types of public money and the dues of the
banks and other financial institutions. It shall be apt to reproduce the following
observations as contained in paragraph 43:

"43. Unfortunately, the High Court overlooked the settled law that the High Court
will ordinarily not entertain a petition under Article 226 of the Constitution if an
effective remedy is available to the aggrieved person and that this rule applies
with greater rigour in matters involving recovery of taxes, cess, fees, other types
of public money and the dues of banks and other financial institutions. In our
view, while dealing with the petitions involving challenge to the action taken for
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recovery of the public dues, etc., the High Court must keep in mind that the
legislations enacted by Parliament and State Legislatures for recovery of such
dues are code unto themselves inasmuch as they not only contain
comprehensive procedure for recovery of the dues but also envisage constitution
of quasi judicial bodies for redressal of the grievance of any aggrieved person.
Therefore, in all such cases, High Court must insist that before availing remedy
under Article 226 of the Constitution, a person must exhaust the remedies
available under the relevant statute."

Not only this, the Hon"ble Supreme Court showed its serious concern that
despite repeated pronouncements by it, the High Courts were still ignoring the
availability of statutory remedies under the DRT and the SARFAESI Act and
exercising jurisdiction under Article 226 of the Constitution, by passing orders
which had serious adverse impact on the rights of the bank and other financial
institutions to recover their dues as would be evident from the following
observations:

"55. It is a matter of serious concern that despite repeated pronouncement of
this Court, the High Courts continue to ignore the availability of statutory
remedies under the DRT Act and SARFAESI Act and exercise jurisdiction under
Article 226 for passing orders which have serious adverse impact on the right of
banks and other financial institutions to recover their dues. We hope and trust
that in future the High Courts will exercise their discretion in such matters with
greater caution, care and circumspection.”

14. In line with the aforesaid observation, the Hon'ble Supreme Court in
Kanaiyalal Lalchand Sachdev and others v. State of Maharashtra and others ,
(2011) 2 SCC 782 held as under:

"25. In the instant case, apart from the fact that admittedly certain disputed
questions of fact viz. non-receipt of notice under Section 13(2) of the Act, non-
communication of the order of the Chief Judicial Magistrate etc. are involved, an
efficacious statutory remedy of appeal under Section 17 of the Act was available
to the appellants, who ultimately availed of the same. Therefore, having regard
to the facts obtaining in the case, the High Court was fully justified in declining to
exercise its jurisdiction under Articles 226 and 227 of the Constitution."

15. In view of the settled legal position noticed above, it can safely be concluded
that this writ petition is not maintainable and is accordingly dismissed. However,
liberty is reserved to the petitioner to take recourse to the remedy provided
under the SARFAESI Act and raise all contentions as have been raised in this
petition before the competent authority. It is further made clear that the time
spent in this litigation shall not come in the way of the petitioner while computing
limitation.

The petition is disposed of in the aforesaid terms, so also the pending
application(s) if any.
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