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Judgement

1. Heard counsel for the parties.

2. The appellant contends that the order of the Customs, Excise and Service Tax
Appellate Tribunal (CESTAT) dated 16.12.2014 directing it to deposit 50% of the
disputed amount working out to Rs. 7.02 crores is in the circumstances of the
case untenable.

3. The brief facts of the case are that the appellant provides business auxiliary
services to its clients on principal to principal basis. These services are termed as
Business Auxiliary Support Services and Management, Maintenance and Repair
Services. The appellant received a show cause notice dated 22.10.2010
proposing the inclusion of the reimbursement expenses as the value of the
taxable services. The appellant resisted the proceedings but without any avail.
The show cause notice was confirmed by the Order in Original dated 10.10.2012
and the demand for Rs. 14,04,69,188/- was made. An appeal was preferred to
the CESTAT along with an application seeking waiver of pre-deposit. The CESTAT
granted partial relief, in that, 50% of the demand was directed to be complied
with and the balance waived, as a pre-condition for hearing of the appeal.

4. It is urged that the impugned order of the CESTAT is facially untenable.
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Learned counsel relies upon the judgment of this Court reported as
Intercontinental Consultants and Technorats (P.) Ltd. Vs. Union of India, (2013)
196 DLT 17 : (2013) 19 GSTR 462 : (2013) 38 STT 75 : (2013) 59 VST 487
which held Rule 5 (1) of the Service Tax (Determination of Value) Rules, 2006 to
be ultra vires the parent statute i.e. Section 67 of the Finance Act, 1994. It is
argued that the impugned show cause notice premised the demand on the
application of Rule 5 (1) and in the circumstances CESTAT could not have insisted
on a pre-deposit of a substantial amount.

5. Counsel for the Revenue resisted the appeal and contended that since the
appellant has been afforded relief to the extent of 50% of the demand, no
grievance can be made out. It was also urged that given the provisions of the
Statute the appellant had to make the deposit and that there is no averment as
to any irreparable harm by the appellant or that it was financially constrained in
any manner.

6. This Court has considered the submissions. Intercontinental Consultants
(supra) held that rule 5 (1) - which sought to include expenditure or costs
incurred by the service provider in the course of providing taxable services in the
value for the purpose of charging service tax - to be contrary to Section 67 of the
Finance Act. That judgment was delivered on 30.11.2012. The Order in Original
was made on 10.10.2012. It prima facie contains indications that the
adjudicating authority premised the demand on the operation and validity of Rule
5 (1). Given these circumstances, the Court is of the opinion that the order of
the CESTAT imposing a substantial burden as a condition for hearing of the
appeal before it, cannot be sustained. The order to the extent it directs deposit of
50% of the impugned demand is consequentially set aside. The CESTAT s
directed to hear the appeal on merits.

7. The appeal is accordingly allowed in the above terms.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/chaque-jour-outsourcing-solutions-... Page 2 of 2



