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1. The petitioner is the proprietor of M/s. Mahamaya Advertising. In this writ
petition, the petitioner has impugned the demand for an amount of
Rs.41,77,989/- as Land Utilisation Charges (in short LUC) vide Bill
Nos.2013-2014L00833, 2014-2015L02716, 2014-2015L02717,
2014-2015L02718, 2014-2015L02719, 2015-2016L00566, 2015-2016L00567,
2015-2016L00568, 2015-2016L00569, 2013-2014L00834, 2014-2015L02720,
2015-2016L00570, 2015-2016L00571, 2015-2016L00572 and 2015-2016L00573
dated July 24, 2015 issued by the Kolkata Municipal Corporation.

2. The respondent No.2, namely, Hooghly River Bridge Commissioners (in short
HRBC) through the office of the respondent No.3, that is, the Director (Pr. & Co.)
issued notices inviting tenders. Agencies, individual firms and individual

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/chitta-ranjan-chatterjee-appellant-... Page 1 of 19



advertisers, who had adequate capacity to fabricate, erect and illuminate
different types of display boards, hoardings, kiosks on different structures over
bridges, flyovers, piers etc. were called upon to participate in the tender process.

3. The petitioner participated in the tendering process and the HRBC by two
letters of acceptance dated June 12, 2013 and July 22, 2013 accepted the
petitioner as the successful bidder for the job described in the tender notices.
Agreements to that effect were also executed between the petitioner and the
HRBC. HRBC permitted the petitioner to erect hoardings, kiosks, gantries etc., at
their allotted site as described in the agreement out of the sites at Vidyasagar
Setu, Gariahat Flyover, A.]J.C Bose Road Flyover, Beck Bagan Ramp, Park Street
Flyover, Nager Bazar Flyover (Dum Dum), Kidderpur Flyover and Bridge all under
the Hooghly River Bridge Commissioners. The petitioner was also required to
erect installation and structures in order to display the advertisements on the
basis of the terms and conditions of the tender process. The original site allotted
was subsequently replaced. The petitioner in lieu of such selection had to pay to
HRBC, the accepted value of each of the contracts as mentioned in the bid
document. The contractor was also required to pay the amount as contained in
terms and conditions of contract and instructions to bidders. Clauses 7, 8 and 12
of the instructions are set out below being relevant in this context.

"7. A security deposit @ 10% of the value of the accepted contract should be
submitted by the successful bidder along with his bid money, which should be
valid for 3 %2 years i.e upto 6 months beyond the stipulated period of contract
(the contract period is 36 months i.e 3 Years in this case). After expiry of
contract and subsequent removal of hoarding structure within stipulated time the
security deposit will be refunded without interest.

8. On issue of LOI (Letter of Intent) after completion of the structure the entire
sum covering the chargers for 3 years (36 months) commencing from 61st day
from the date of issue of LOA or date of erection of display board (whichever is
earlier) as has been stipulated in the foregoing paragraphs No.3, has to be
deposited.

On completion of the period of 3 years (36 months) the successful bidder will
have to remove all his structures and displays at his own const within 15 days
commencing from the date of completion of 3 years. Failure to remove the
structures/displays after the expiry of the contract period plus 15 days as
mentioned above, shall be at the risk and const of the successful bidder. The
bidder will have no right on the display board or materials left on the structures
or at the ground the HRBC shall have full authority to remove those and dispose
as will be considered appropriate by HRBC Authorities. The security deposit will
be forfeited.

It is to be clearly understood by the tenderers that during the currency of their
contract, access to the structures of flyover has to be made available to HRBC by
temporary removal of the structures for carrying out maintenance work, at no
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cost to HRBC and there will be no rebate for such interruption except where the
period exceeds 15 days. For interruption of 16 days or more, prorate refund or
prorate extension of the terminal date of contract as will be decided by HRBC
shall be admissible. The decision of HRBC will be final and binding in this regard
and shall be treated as an excepted matter.

12. For installations of electric meters space may be allowed to be used which is
available free of any HRBC's installation and is under control of HRBC and all
expenditure for installation and removal of installation of electrical equipments
has to be borne by the successful bidder. They have also to pay all levies taxes,
viewer taxes, viewer taxes of Calcutta/Howrah Municipal Corporation, licensing
free or any other statutory fees and taxes directly to those authorities and
submit attested copies of those for record of HRBC takes no responsibility for
waiver of any of the taxes. The selected agencies shall obtain necessary
permission from the Municipal Commissioner after paying tax, fees and charges
before display of advertisement within the jurisdiction of the Corporation by any
means upon HRBC properties. This is a statutory provision. The extract of the
Kolkata Municipal Corporation Act 1980 Chapter XIV is enclosed in the Tender
document for ready reference. (The tenderer should obtain latest copy for full
TEXT and reference of KMC/HMC as the case may be which is currently
applicable)."

4. It is pertinent to mention, that the bidders like the petitioner were required to
quote their amount per square metre for the spaces/site described the tender
document. The total contract price was required to be paid in three instalments.
The relevant clauses with regard to the payment and the period of the contract
are quoted below:-

"4, Successful bidder will have to deposit through demand draft the entire
amount covering the full period of 3 years (36 months) years of the contract. The
time of contract shall be counted from the date of commencement of work which
will be not exceeding 60 days from the date of issue of LOA (Letter of
Acceptance). If any part of the installation is completed earlier, the fees will be
charged from the date of such commissioning.

The tenderers are required to submit rates for each individual bridge/flyover and
for each type of display items as given in BOQ (Bill of Quantities). Any offer on
jump sum basis is likely to be summarily rejected without making any further
reference to the tenderer. Conditional rates shall also be summarily reject. The
B.0.Q. (Bill of Quantities) item wise quoted rate shall only be considered.

5.1 HRBC shall intimate through a "Letter of intent" to the successful bidders the
locations any types of displays for which his offer has been found to be
acceptable at rates quoted by him against those BOQ (Bill of Quantities ) items.
An amount that will be worked out on the basis of the assessed area of
advertisement as mentioned in the BOQ (Bill of Quantities) at the quoted a rate
for a period covering 36 months (3 years) on the basis of calendar months. The
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successful bidders will have to deposit the sum mentioned in the Letter of Intent
through a Demand Draft in favour of the HOOGHLY RIVER BRIDER
COMMISSIONERS payable at Calcutta within 10(ten) working days from the date
of issue of Letter of Intent. Failure to pay the same as mentioned in the LOI
(Letter of Intent) will be considered as the tenderers resiling from the offer and
his earnest money shall be forfeited without making any further reference to
him. In their own interest, the tenderer should furnish their FAX Nos. through
which a copy of LOI (Letter of Intent) shall be transmitted in addition to despatch
of the letter through Speed Post/Register Post with A/D.

5.2 Immediately on deposit of the quantified sum, the Letter of Acceptance
(LOA) shall be issued to the successful bidders for the locations and types of
display for which LOI (Letter of Intent) was issued. The successful bidders shall
thereafter within 60 days from the issue of LOA (Letter of Acceptance) arrange to
install the displays. The sum that is calculated covering the period of 36 months
(3 years) of contract shall become the final payable amount.

5.3 As already specified the successful tenderer shall have to complete all
formalities for obtaining permission and erection of structures as per approved
design within 60 days from the date of issue of Letter of Acceptance. If the
tenderer is unable to fix the structures within 60 days even then the
commencement date of contract will be from 61st day from the date of LOA
(Letter of Acceptance) and shall expire after 36 calendar months from the date of
commencement.

6. Under no circumstances any part payment shall be accepted. The time to
deposit the entire sum as mentioned in LOI (Letter of Intent) shall not be
extended under any circumstances and the bidders earnest money shall be
forfeited and HRBC will be free to award the work to any other agency as HRBC
will consider appropriate.”

5. Clause 16 provided that money should be deposited by the successful bidder
by way of a demand draft. A sum of Rs.5 lakh was deposited along with the
tender documents at the time of the bid.

6. Accordingly, the petitioner having been selected as the successful bidder for
award of the above-mentioned contract deposited the payments in terms of the
clauses referred to hereinabove. By letters all dated December 16, 2014, HRBC
called upon all the successful agencies to clear up all the dues of Kolkata
Municipal Corporation (hereinafter referred to as KMC) including the LUC in
respect of the hoarding sites which were the subject matter of the contract in the
aforementioned tender process. The agencies objected to the same. HRBC by a
letter dated January 13, 2015 also objected to the claim of LUC by KMC and
requested KMC to put the demand on hold.

7. After some time, the respondent No.3 by a letter dated June 9, 2015 once
again called upon the petitioner to pay the LUC along with advertisement taxes
as per Bills to be issued by KMC. However, it was also mentioned in the said
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letter that, if the petitioner had any grounds in favour of not paying LUC to KMC,
then the petitioner should justify its stand by a reply to the respondent No.3, and
HRBC would make a request to KMC for exemption of LUC. The petitioner
thereafter received the impugned bills and taxes, fees and LUC were being
charged under four separate heads. The petitioner objected to the said bills by a
letter dated August 19, 2015.

8. The KMC authorities did not pay any heed to the letter dated August 19, 2015.
The KMC authorities went to the spot on August 31, 2015 and started pulling
down the advertisement and flexes. Aggrieved by the aforementioned action also
the demand on account of LUC, this writ petition has been filed.

9. The writ petition was admitted on September 9, 2015 and an interim order
was passed restraining the KMC from forcibly removing the hoardings, banners,
kiosks, etc. belonging to the petitioner which were displayed and mounted on the
sites of the HRBC, provided the petitioner paid the other taxes and fees levied by
KMC.

The order is quoted below:-
"Let the affidavit of service filed in Court today be kept with the record.

Heard Mr. Mukherjee, the learned senior counsel for the petitioner and Mr.
Ghosh, learned advocate for the Kolkata Municipal Corporation.

Mr. Mukherjee has drawn my attention to annexure P-8 which is a letter dated
January 13, 2015 written by the Director of Hooghly River Bridge Commissioners
(in short, HRBC) to the Special Officer, Advertisement Department of the Kolkata
Municipal Corporation, intimating him that regarding the land utilisation charges
on private properties there was some ambiguity on the issue. The Chairman of
HRBC had already spoken to the Mayor, K.M.C and he had requested to hold the
issue of the said charges till the matter is resolved between them.

The Corporation was given liberty to raise the bills under Sections 202, 203 and
204 of the Kolkata Municipal Corporation Act.

Mr. Mukherjee submitted that accordingly bills have been raised by K.M.C. But he
has prayed for some time to pay the charges payable by the petitioner. Since the
issue concerning the land utilisation charge has not yet been resolved he prays
for an immediate respite from the requirement of paying that amount.

Mr. Ghosh made a grievance, not factually disputed by Mr. Mukherjee, that the
petitioner has not paid any amount towards the payment under the said
provisions of law. According to him, payment should be made in advance and
therefore, the plea taken by the petitioner of a composite bill is not a tenable
one. He also raised the issue relating to the competence of HRBC to allow the
petitioner to use an advertisement board.

To the last submission of Mr. Ghosh, Mr. 3 Banerjee, the learned advocate for the
HRBC, reserved his right to make his submission subsequently.
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Mr. Ghosh has prayed for some accommodation to get the complete instruction
from the K.M.C authority.

I direct this matter to appear in the supplementary list on September 30, 2015
under the said heading.

After hearing the Learned Advocates for the respective parties I am of the view
that the petitioner has been able to make out a prima facie case for the grant of
an interim order.

There shall be an unconditional interim order in terms of prayer (I) till September
18, 2015.

In case the petitioner pays the amount payable by it under Sections 202, 203
and 204 of the Kolkata Municipal Corporation Act by September 18, 2015 the
unconditional stay shall continue till October 05, 2015 or until further order
whichever is earlier.

Mr. Ghosh submitted that this amount ought to have been paid by the petitioner
in advance. Since that has not been done the Corporation is entitled to get some
interest.

I do not think that my order has prevented the Corporation from raising the bill
to that effect.

Since the order has been passed in presence of all the parties they are directed
to act on the basis of the communication to be made by the learned advocates
without insisting on the production of a certified copy of the order."

10. As the petitioner deposited the amount in terms of the direction of the
learned Judge the interim order was extended from time to time.

11. Mr. Saptangshu Basu, learned Senior Advocate appearing on behalf of the
petitioner contended, that land utilisation charges denote charges to be paid in
lieu of utilisation of land of another person. According to Mr. Basu, as the
advertisements were displayed on the structures installed on the property which
had vested in HRBC, against payment of rent as per the terms and conditions of
the contract, KMC did not have any right to demand LUC. The sites were not the
property of KMC and such charges did not fall within the purview of Article 265 of
the Constitution of India. He next contended that KMC was empowered to claim
the tax, fees etc. under Sections 202, 203 and 204 of the KMC Act, as per the
demand in the impugned bills, but not LUC. According to Mr. Basu, a statutory
authority could not go beyond what was prescribed in the statute. Mr. Basu
referred to the provisions of Section 9 and 23 of the Hooghly River Bridge Act,
1969 (hereinafter referred to as the said Act of 1969), in order to emphasise that
the lands over which the projects had been constructed along with its foundation,
bridges, slopes, and structures thereon had vested in the Commissioner, HRBC.
He also urged that Section 23 of the said Act of 1969 provided for situations
when the said lands which vested in HRBC would either be exempted or not
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exempted from rates leviable under the various municipal acts with reference to
whether they were utilised for deriving income by letting out to tenants or not.
Mr. Basu contended, that as per the said provision in the Act of 1969, HRBC
could utilise the said land which had vested in it, for deriving income by award of
contracts, as in the instant case. According to Mr. Basu, once the petitioner had
already paid the rent/licence fee to HRBC in terms of the contract for putting up
hoardings and advertisements on the space/sites allotted by way of a tendering
process, no further charge was payable for utilization of the same land.

12. Mr. Sumit Kumar Panja, learned advocate appearing on behalf of the HRBC,
submitted that HRBC was a statutory body formed under the Hooghly River
Bridge Act, 1969 for the purpose of construction, maintenance and control of
bridges across the river Hooghly within the port of Kolkata, and at such place or
places together with such approaches, as HRBC may consider suitable, subject to
the approval of the State Government. Accordingly, HRBC was entrusted by the
Transport Department, Government of West Bengal to construct, maintain and
control the flyovers and/or bridges at different places like A.J.C. Bose Road,
Gariahat Junction, Park Street, Chowringhee Road, across Railway line on Lock
Gate, at Kidderpore, Vidyasagar Setu etc. The maintenance of the flyovers were
also done by the HRBC from their own resources.

13. According to Mr. Panja, under the said Act of 1969 Act, lands required for the
construction of any bridge, together with its foundations, approaches and slopes
including structures on such lands formed part of such flyover/bridge and they
vested with HRBC. Mr. Panja submitted that HRBC was entitled to utilise the
structures of the flyovers and bridges at different sites for deriving income by
allotting spaces and sites for hoarding and kiosks for display of advertisements.
In such fact scenario, Mr. Panja submitted that HRBC entered into a contract with
the petitioner for display of advertisement by mounting/installing hoardings,
boards and kiosks on or above the structures of the flyovers. The income from
such allotment of site was accounted for in the budget estimates of HRBC and
such income/budgets were required to be approved by the State Government.
The State Government had always approved such budgets in which the income
from allotments of sites by way of tenders had been disclosed. Mr. Panja,
however, submitted that taxes and fees under the KMC Act, were payable by the
petitioner to KMC and the same was made known to the petitioners by HRBC.
Such requirement was incorporated in Clause 12 of the Terms and Conditions of
the Contract. Accordingly, the petitioner and similarly situated successful bidders
who were allotted space on these sites for installations of hoardings and display
of advertisements, were required to take permission and licence from the KMC,
upon payment of licence fees, for display of advertisement for public viewing and
such levies, taxes and licence fees under the KMC Act were required to be paid
by the petitioner. However, Mr. Panja categorically denied the liability of the
petitioner to pay LUC, in view of the fact that the LUC could not be equated with
taxes, levies or other statutory fees under the KMC Act. Mr. Panja submitted that
on repeated demands and pressure created by the KMC, HRBC had requested the
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petitioner to pay up LUC but, on the objections raised by the petitioner, the
Director HRBC took up the issue with the Special Officer, Advertising Department
of the KMC and specifically contended that the petitioners were not required to
pay LUC on the lands which had vested in HRBC in terms of the Act of 1969.

14. Attention of the Court had been drawn to the letters dated January 13, 2015
and June 9, 2015 in this regard. According to Mr. Panja, KMC did not have any
right to claim LUC as the land utilised by the petitioner was not owned by the
KMC, but those bridges flyovers and piers together with their support, pillars etc.
had vested in HRBC. Moreover, neither the Constitution of India nor the KMC Act
empowered KMC to impose LUC.

15. Mr. Panja relied on the following judgments, namely, New Delhi Municipal
Council vs. State of Punjab and Others reported in (1997) 7 SCC 339, Bhavnhagar
University vs. Palitana Sugar Mill (P) Ltd. & Ors., reported in (2003) 2 SCC 111,
Cricket Association of Bengal vs. Calcutta Municipal Corporation, reported in
2016 (3) CHN (CAL) 248 and Kunwar Pal Singh (Dead) by Lrs. vs. State of U.P. &
Ors., reported in (2007) 5 SCC 85 in support of his above submissions.

16. Mr. Alok Kumar Ghosh, learned advocate appearing for KMC, submitted that,
although HRBC constructed, controlled and maintained the flyovers and bridges,
it had no right to allot sites for advertisements on them. The sites over which the
flyovers and bridges has been constructed belonged to the KMC as per Section
343 of the KMC Act. According to Mr. Ghosh, Section 344 of the KMC Act,
provided that all public streets, squares etc. vested in the Corporation and would
be under the control of the Municipal Commissioner. Mr. Ghosh developed his
argument by relying on Sections 202, 203 and 204 of the KMC Act. According to
him, these sections provided that no person could be allowed to use any site or
any land, building, wall or erect any hoarding, frame, post, kiosk, structure, neon
sign or sky sign for the purpose of display of any advertisement without a licence
and permission from the KMC, upon payment of appropriate fees as prescribed.
Relying on clause 12 of the Terms and Conditions of the Contract between
petitioner and HRBC, Mr. Ghosh urged that the said clause made it compulsory
for the petitioner as the successful bidder, to pay all levies, taxes, licenses fee
and other statutory fees directly to the KMC. Thus, according to Mr. Ghosh, the
petitioners were using KMC land for the purpose of erection of structures to put
up hoardings and display of advertisement for public viewing. As per Section 204
read with Sections 343 and 344, of the KMC Act the petitioners were liable to pay
LUC to KMC. Mr. Ghosh also submitted that initially the petitioner did not comply
with clause 12 of the tender document. The petitioner neither took permission
from KMC, nor did it pay the licence fee and the advertisement tax. The said
amounts were paid pursuant to the interim order passed by this Court.

17. Heard the parties. The moot point to be decided here is whether the
petitioner was liable to pay LUC to KMC as claimed in the impugned bills.

18. Article 265 of the Constitution of India provides that no tax shall be levied or
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collected except by authority of law. The State Legislature has enacted the
Kolkata Municipal Corporation Act, 1980. The authority of law as envisaged by
Article 265 of the Constitution of India in this case would mean the Kolkata
Municipal Corporation Act, 1980. Section 131 of the KMC Act provides for the
annual budget of the Corporation. The said Section is quoted below:

"131. Annual Budget of the Corporation. - (1) The Corporation shall, on or before
the 22nd day of March in each year, adopt for the ensuing year a budget
estimate which shall be the estimate of the receipts and the expenditure of the
Corporation to be received and incurred on account of the municipal government
of Kolkata.

(2) The budget estimate shall separately state the income and the expenditure of
the Corporation to be received and incurred in terms of the following accounts.-

(@) the Water-supply, Sewerage and Drainage Account,
(b) the Road Development and Maintenance Account,
(c) the Bustee Service Account,

(d) the Commercial Projects Account, and

(e) the General Account.

(3) The budget estimate shall state the rates at which various taxes, surcharges,
cesses and fees shall be levied by the Corporation in the year next following.

(4) The budget estimate shall state the amount of money to be raised as loan
during the year next following.

(5) The Mayor shall present the budget estimate to the Corporation on the 15th
day of February in each year or as soon thereafter as possible.

(6) The budget estimate shall be prepared, presented and adopted in such from
and in such manner, and shall provide for such matters, as may be prescribed."

19. In the budget, KMC was required to separately state the income and
expenditure of the Corporation to be received and incurred in terms of five
account heads as stated above. Part IV, Chapter XII of the KMC Act empowers
KMC to levy taxes. Section 170 is quoted below:

"170. Taxes to be levied by the Corporation. - (1) The Corporation shall, for the
purpose of this Act, have the power to levy the following taxes-

(@) a [ property tax] on lands and buildings,

(c) a tax on advertisements other than the advertisements published in
newspapers [* * * * ]

(d) a [toll,]
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(e) a tax on cart, and
(f) a tax on carriage.]

(2) The levy, assessment and collection of taxes mentioned in sub-section (1)
shall be in accordance with the provisions of this Act and the rules and the
regulations made thereunder."

20. Section 170 (1) (c) provides that the Corporation shall have the power to
levy tax on advertisements other than advertisements in newspapers. Section
170 (2) provides that the levy, assessment and collection of taxes mentioned in
Sub-section (1) shall be in accordance with the provisions of the KMC Act and the
rules and regulations made thereunder. Thus the legislature in its wisdom has
empowered the KMC to collect such tax as mentioned in Section 170.

21. Chapter XIV of the KMC Act deals with tax on advertisements other than
advertisements in newspapers. Section 202 (1) provides that no person shall
erect, exhibit, fix or retain upon or over any land, building, wall, hoarding, frame,
post, kiosk or structure any advertisement, or display any advertisement to
public viewing without the written permission of the Municipal Commissioner. The
said section is quoted below:

"202. Prohibition of advertisements without written permission of the Municipal
Commissioner.- (1) No person shall erect, exhibit, fix or retain upon or over any
land, building, wall, hoarding, frame, post, kiosk or structure any advertisement,
or display any advertisement to public view in any manner whatsoever, visible
from a public street or public place (including any advertisement exhibited by
means of cinematograph), in any place within Kolkata without the written
permission of the Municipal Commissioner."

22. Section 203 (1) provides that except under and in conformity with the terms
and conditions of a licence, no person being the owner, lessee, sub-lessee or an
advertising agency shall use or allow to be used any site in any land, building,
wall or erect or allow to erect on any site any hoarding, frame, post, kiosk,
structure, neon sign for the purpose of any advertisement.

23. The first proviso to Section 202 (1) clarifies that no such permission for
advertisement would be accorded without the written consent of the owner or
the authority of land, building, wall, hoarding, frame, post or kiosks or structure.
That the application for permission should be accompanied by a security deposit.
Sub-section 2 of Section 202 provides that the Municipal Commissioner shall not
grant permission unless a licence for the use of the particular site for the purpose
of advertisement had been taken from KMC.

24. Section 203 (3) provides that the Municipal Commissioner shall after making
inspection and within 30 days of the receipt of the application, grant a licence on
payment of such fees as may be determined by the Corporation by regulations
or, as the budget estimate shall state under sub-section (3) of Section 131
provide.
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25. Sub-section (4) empowers the Municipal Commissioner to refuse a licence, if
in the opinion of the Commissioner the proposed site for advertisement was
unsuitable from the point of consideration of public safety, traffic hazards, etc.

26. Section 204 provides that every person who erects, exhibits, fixes or retains
upon any land, building, wall, hoarding, frame, post, kiosk or structure for
advertisement or displays any advertisement to public view, shall pay for every
advertisement which is erected, exhibited, fixed or retained or displayed, a tax
calculated at such rate as the Corporation may determine by regulations or as
the budget estimate shall state under sub-section (3) of Section 131. Section
203 and 204 are quoted below:-

" 203. Licence for use of site for purpose of advertisement. - (1) Except under
and in conformity with the terms and conditions of a licence, no person being the
owner, lessee, sub-lessee, occupier or an advertising agent shall use or allow to
be used any site in any land, building, wall or erect or allow to be erected on any
site, any hoarding, frame, post, kiosk, structure, neon-sign or sky-sign for the
purpose of display of any advertisement.

(2) For the purpose of advertisement, every person-

(@) using any site before the commencement of this Act, within ninety days from
the date of such commencement, or

(b) intending to use any site, or

(c) whose licence for use of any site is about to expire, shall apply for a licence
or renewal of a licence, as the case may be, to the Municipal Commissioner in
such form as may be specified by the Corporation.

(3) The Municipal Commissioner shall, after making such inspection as may be
necessary and within thirty days of the receipt of the application, grant, refuse,
renew or cancel a licence, as the case may be, on payment of such fees as may
be determined by the Corporation by regulations [or as the budget estimate shall
state under sub-section (3) of section 131]

(4) The Municipal Commissioner may, if in his opinion the proposed site for any
advertisement is unsuitable from the considerations of public safety, traffic
hazards [ aesthetic design, or obstruction of the view of, or harmony with, any
heritage building.] refuse a licence or refuse to renew any existing licence.

(5) Every licence shall be for a period of one year except in case of sites used for
temporary fairs, exhibitions, sports events or cultural or social programmes.

[****]

(7) The Municipal Commissioner shall cause to be maintained register wherein
the licences issued under this section shall be separately recorded in respect of
advertisement sites-

(a) on telephone, telegraph, tram, electric or other posts or poles erected on or
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along public or private streets or public places,
(b) in lands or buildings,
(c) in cinema halls, theatres or other places of public resort.

204. Tax on advertisements. - (1) Every person, who erects, exhitits, fixes or
retains upon or over any land, building, wall, hoarding, frame, post, kiosk or
structure any advertisement or, displays any advertisement to public view in any
manner whatsoever, visible from a public street or public place (including any
advertisement exhibited by means of cinematograph) shall pay for every
advertisement which is so erected, exhibited, fixed or retained or so displayed to
public view, a tax calculated at such rate as the Corporation may determine by
regulations [or as the budget estimate shall state under sub-section (3) of
section 131]

4[Provided that] a surcharge not exceeding fifty per cent of the applicable rate
may be imposed on any advertisement on display in temporary fairs, exhibitions,
sports events or cultural or social programmes.

(2) Notwithstanding the provision of sub-section (1), no tax shall be levied under
this section on any advertisement which-

5[(a) relates to 'non-Commercial advertisement' or 'advertisement related to
public interest' as defined in the Explanation to sub-section (4) of section 202; or]

(b) is exhibited within the window of any building if the advertisement relates to
the trade, profession or business carried on in that building; or

(c) related to the trade, profession or business carried on within the land or
building upon or over which such advertisement is exhibited or to any sale or
letting of such land or building or any effects therein or to any sale,
entertainment or meeting to be held on or upon or in the same, or

(d) relates to the name of the land or building upon or over which the
advertisement is exhibited or to the name of the owner or occupier of such land
or building, or

(e) relates to the business of a railway administration and is exhibited within any
railway station or upon any wall or other property of a railway administration; or

(f) relates to any activity of the Government or the Corporation.

(3) The tax on any advertisement leviable under this section shall be payable in
advance in such number of instalments and in such manner as the Corporation
may by regulations determine [or as the budget estimate shall state under sub-
section (3) of section 131]:

Provided that the Corporation may under the terms and conditions of the licence
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under section 203 require the licensee to collect and pay to the Corporation,
subject to a deduction of five per cent to be kept by him as collection charges,
the amount of tax in respect of such advertisements as are displayed on any site
for which he is the licensee."

27. On a conjoint reading of the aforesaid sections, the following points emerge.
KMC cannot impose any tax unless permitted by law. All income from taxes,
cesses, fees, surcharges etc. should be provided for in the budget of the
Corporation. KMC is empowered to levy tax on advertisement only in terms of
the provisions of the Act and Rules and Regulations prescribed thereunder.
Section 202 prohibits advertisement without permission of the Municipal
Commissioner. Section 203 empowers the Municipal Commissioner to grant
licence for advertisement and display of hoardings and such advertisements
should be in conformity with the terms and conditions of the licence.
Advertisement tax should be paid in terms of Section 204. It is also mandated by
the statute that the licence fee, the advertisement tax etc. should be at a rate
framed by regulations or as reflected in the budget estimate under sub-section
(3) of Section 131. Thus, the law mandates that taxes, cesses, fees, surcharges
etc. charged by the KMC under the KMC Act, should be reflected in the budget
and should be claimed in terms of the Act and rules and regulations prescribed
thereunder. The scheme of the KMC Act does not empower the Corporation to
claim land utilisation charges under Chapter XII and XIV of the KMC Act. There
are no rules or regulations on the basis of which KMC would be authorized to
claim LUC. On the contrary Section 23 of the said Act of 1969, permits HRBC to
rent out the lands required for construction of any bridge, including foundations,
approaches, slopes together with all structures which vest in HRBC to be let out.
Section 23 is set out below:-

"23. Lands required for the construction of any bridge under this Act including its
foundations, approaches and slopes or for any improvement thereof together
with all structures on such lands forming part of such bridge which vest in the
Commissioners.-

(i) shall be exempt, or
(ii) shall not be exempt,

from the rate or rates leviable under the Calcutta Municipal Act, 1951, the
Calcutta Municipal Act, 1923, as extended to the Municipality of Howrah, the
Howrah Municipal Act, 1965, the Bengal Municipal Act, 1932 or the
Chandernagore Municipal Act, 1955, as the case may be, according as-

(i) they are not, or
(i) they are,
let out to tenants or otherwise utilized for deriving income.

Explanation.- In this section, the expression "income" does not include income
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from levy of tolls."

28. According to Mr. Ghosh all public streets, squares, parks and gardens in
Kolkata in Section 343 of the KMC Act, have vested in the Corporation including
the soil, sub-soil, side-drain, footpaths, pavements, stones and other materials,
and all erections, materials, implements etc. there on have also vested in the
Corporation. Thus, Mr. Ghosh urged that the bridges, flyovers etc. constructed,
maintained and controlled by HRBC have also vested in the Corporation and thus,
KMC was entitled to claim LUC in respect of those hoardings, advertisements etc.
displayed by the petitioner on the bridges and flyovers. Mr. Ghosh referred to
Section 344 and submitted that the public streets, squares, parks and gardens
etc. vested in the Corporation were under the control of the Municipal
Commissioner although, HRBC may have constructed, maintained and controlled
the said bridges and flyovers.

29. For convenience, Sections 343(1) and Section 344(1) are quoted below:-

"343. Vesting of public streets, squares, parks and gardens in the Corporation.-
(1) All public streets, squares, parks and gardens in Calcutta including the soil,
sub-soil, side-drain, footpaths, pavements, stones and other materials, and all
erections, materials, implements, trees and other things provided therein shall
vest in the Corporation:

Provided that no public street, square, park or garden which immediately before
the commencement of this Act vested in the Government, the Board of Trustees
for the Port of Calcutta, or the Board of Trustees for the Improvement of Calcutta
shall, unless so directed by the authority competent to take a decision in this
behalf, vest in the Corporation by virtue of this sub-section.

344. functions of all Municipal Commissioner in respect of public streets, etc.- (1)
All public streets, squares, parks and gardens vested in the Corporation shall be
under the control of the Municipal Commissioner and he shall cause the same to
be maintained, controlled and regulated in accordance with the provisions of this
Act and the rules and the regulations made thereunder."

30. In this connection, the contention of Mr. Ghosh cannot be accepted,
inasmuch as, vesting of public streets under the above sections cannot be
interpreted to mean that the Corporation had become owners thereof. Here,
vesting has to be interpreted for the limited purpose for which such public
streets, squares, parks, gardens including the bridges and flyovers had vested in
the Corporation, that is, for maintenance, development, preservation and
protection of such public streets, squares, parks, gardens, erections etc.

31. I do not accept the contention of Mr. Ghosh that the said flyovers, bridges
over which structures have been installed for putting up hoardings and
advertisements by the petitioner in terms of the contract entered into between
the petitioner and the HRBC, had vested in the Corporation under the aforesaid
Sections. Reference is made to the decision of The Fruit & Vegetable Merchants
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Union vs. The Delhi Improvement Trust reported in AIR 1957 S.C. 344. The
relevant portion is quoted below:-

"That the word "vest" is a word of variable import is shown by provisions of
Indian statutes also. For example, S.56 of the Provincial Insolvency Act (5 of
1920) empowers the court at the time of the making of the order of adjudication
or thereafter to appoint a receiver for the property of the insolvent and further
provides that "such property shall thereupon vest in the receiver." The property
vests in the receiver for the purpose of administering the estate of the insolvent
for the payment of his debts after realising his assets. The property of the
insolvent vests in the receiver not for all purposes but only for the purpose of the
Insolvency Act and the receiver has no interest of his own in the property. On the
other hand, Ss. 16 and 17 of the Land Acquisition Act. (Act 1 of 1894), provide
that the property so acquired, upon the happening of certain events, shall "vest
absolutely in the Government free from all encumbrances'. In the cases
contemplated by Ss. 16 and 17 the property acquired becomes the property of
Government without any conditions or limitations either as to title or possession.
The legislature has made it clear that the vesting of the property is not for any
limited purpose or limited duration. It would thus appear that the word "vest"
has not got a fixed connotation, meaning in all cases that the property is owned
by the person or the authority in whom it vests. It may vest in title, or it may
vest in possession, or it may vest in a limited sense, as indicated in the context
in which it may have been used in a particular piece of legislation. The provisions
of the Improvement Act, particularly Ss. 45 to 49 and 54 and 54-A when they
speak of a certain building or street or square or other land vesting in a
municipality or other local body or in a trust, do not necessarily mean that
ownership has passed to any of them."

32. Reliance is also placed on the decision of Municipal Board, Manglaur vs.
Mahadeoji Maharaj, reported in AIR 1965 SC 1147 and the relevant portion of
the above decision is quoted below:-

"15. That a public street vests in a Municipality admits of no doubt Under section
116 (g) of the U.P. Municipalities Act, 1916 (U.P. Act II of 1916), "all public
streets and the pavements, stones and other materials thereof, and also all
trees, erections, materials implements and things existing on or appertaining to
such streets" vest in and belong to the Municipal Board. A Division Bench the
Madras High Court in S. Sundaram Ayyar v. The Municipal Council of Madura and
The Secretary of State for India in Council [1902] I.L.R. 25 Mad. 635. dealt with
the scope of such vesting under the Madras District Municipalities Act, 1884. The
head-note therein brings out the gist of the decision, and it reads:

"When a street is vested in a Municipal Council, such vesting does not transfer to
the Municipal authority the rights of the owner in the site or soil over which the
street exists. It does not own the soil from the centre of the earth usque ad
coelum, but it has the exclusive right to manage and control the surface of the
soil and so much of the soil below and of the space above the surface as is
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necessary to enable it to adequately maintain the street as a street. It has also a
certain property in the soil of the street which would enable it as owner to bring
a possessory action against trespassers."

33. Thus, as per Article 265 unless and until the Corporation was empowered by
any law to claim such taxes, fees or surcharges, the Corporation could not
impose the LUC.

34. Land utilization charge means such charge which has to be paid to an owner
of any land for utilization of his land. In this case, for the purpose of
advertisement, display of hoardings etc. the petitioner was let out the site by
HRBC by a tendering process. The tender amount was paid by the petitioner in
three instalments to HRBC during the subsistence of the contract as rents or
charges payable for utilization of the site. Once the petitioner has already paid
such amount to HRBC they are not liable to pay any further charges for
utilization of the sites to KMC. Moreoever, Section 23 of 1969 Act would
necessarily imply that the HRBC could utilize these sites for earning income apart
from the toll that was leviable on the bridges and flyovers.

35. The HRBC is also required to account for such income in their annual budget.
The annual budget is required to be approved by the State Government. The
sites are let out to different advertising agencies for the purpose of display of
advertisement for public viewing on the bridges and flyovers. Income of the
HRBC is subject to approval of the State Government. The HRBC is thus, within
its power to rent out these sites by a tendering process for the purpose of display
of hoardings, advertisement etc.

36. However, as HRBC is not empowered under the law to allow advertisement
but only to rent out the sites for such purposes. HRBC by inserting clause 12 in
the Terms and Conditions of the contract ensured that a successful bidder would
take necessary permission, and licence from KMC and also pay the
advertisement taxes to KMC as per the KMC Act.

37. Reference is made to the decisions of a Division Bench of this Court in the
matter of Asian Leather Limited & Anr. vs. Kolkata Municipal Corporation & Ors.,
reported in 2007 (3) CHN 476. The relevant paragraphs are quoted below:-

"18. A conjoint reading of Sections 307 and 131 of the Act makes it abundantly
clear that if provision is made in the budget estimate showing the amount of
money to be received and spent towards drainage account, an amount of annual
fees may be levied upon the land and building owners at the rates fixed therein
for realisation of the same. In our view, those provisions permit the Corporation
to impose annual fees at the rate indicated therein upon the building owners or
the landowner or the person liable to pay property-tax on the basis of budget
estimate reflecting the receipt and expenditure on that account but those
provisions do not authorise the Corporation to levy Drainage Development Fees
for the purpose of realising "a one-time money" as condition precedent for
sanction of the building-plan of a proposed building for drainage development of
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the surrounding area by imposing such fees only on those persons who will apply
for permission to erect building leaving other landowner or the owner of the
building or the persons liable to pay property-tax,

23. We have already indicated that unless specifically authorised by the statute,
a Corporation cannot realise any amount from the citizen and so far, the
delegated legislation is concerned, nothing can be implied for the justification of
realisation of any amount either as tax or as fees, which is not specifically
authorised."

38. Reliance is further placed in the decision of New Delhi Municipal Council vs.
State of Punjab & Ors., reported in (1997) 7 SCC 339 and the relevant portion of
the above decision is quoted below:-

"97. We have great difficulty in accepting this assertion. Article 265 of the
Constitution emphatically mandates that "no tax shall be levied or collected
except by authority of law". Under the framework of the Constitution there are
two principal bodies which have been vested with plenary powers to make laws,
these being the Union Legislature, which is described by Article 79 as "Parliament
for the Union" and the State Legislatures, which are described by Article 168 in
the singular as "Legislature of a State". While certain other bodies have been
vested with legislative power, including the power of levying taxes, by the
Constitution for specific purposes, as in the case of District Committees and
Regional Councils constituted under the aegis of the Sixth Schedule to the
Constitution, the plenary power to legislate, especially in matters relating to
revenue, still vests with the Union and the State Legislatures. Even if the
submission that Municipalities now possess, under Part IX-A of the Constitution,
a higher juridical status is correct, the extension of that logic to the proposition
that they have plenary powers to levy taxes is not, as is clear from a perusal of
the relevant part of Article 243-X of the Constitution which reads as under:

"243 -X. Power to impose taxes by, and Funds of, the Municipalities.-The
Legislature of a State may, by law,-

(a) authorise a Municipality to levy, collect and appropriate such taxes, duties,
tolls and fees in accordance with such procedure and subject to such limits;

(b)-(d) * * *
as may be specified in the law."

98. Article 243-ZB provides that this provision will be applicable to Union
Territories and the reference to the legislature of a State would apply, in relation
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to a Union Territory having a Legislative Assembly, to that Legislative Assembly.

99. It is, therefore, clear that even under the new scheme, Municipalities do not
have an independent power to levy taxes. Although they can now be granted
more substantial powers than ever before, they continue to be dependent upon
their parent legislatures for the bestowal of such privileges. In the case of
Municipalities within States, they have to be specifically delegated the power to
tax by the State Legislature concerned. In Union Territories which do not have
Legislative Assemblies of their own, such a power would have to be delegated by
Parliament. Of the rest, those which have Legislative Assemblies of their own
would have to specifically empower Municipalities within them with the power to
levy taxes."

39. From the Schedule of Taxes, Fees and Charges for the year 2015-2016,
which have been downloaded from the official website of KMC and produced in
Court, LUC has not been included under a separate head. However, a foot note
has been added at the bottom of the schedule which states as follows:-

"VIII. Land utilization charges will be collected @ Rs.1870/ - per sq.ft/per year or
part thereof for permanent Indicator Board/Glow Sign Board of footpath, Portico,
Pillars & other permanent structure bearing advertisement fixed on KMC
property. If permitted by KMC. (In case of Indicator/Glow Sign Board fixed on
private premises no L.U.C. is to be charged subject to the permission of
landlord.) In case of permanent display, rates and fees will be charged
proportionately on the basis of sanctioned date.

These charges are to be paid in advance at the time of obtaining permission or
renewal of licence for the year or part thereof as the case may be.

All demand will be raised financial year wise."

40. This would mean that LUC could be claimed only for use of those pillars,
portico, footpath, etc. for the purposes of advertisement, which were exclusive
on the property of KMC.

41. For the reasons mentioned hereinabove the impugned bills are set aside and
quashed only with regard to the demand for LUC by KMC.

42. The KMC does not have the authority to impose land utilization charges for
display of advertisements, hoarding glow signs etc. on structures erected on
flyovers and bridges on sites which had vested in HRBC and were under the
control and management of HRBC. KMC being the creature of a statute must act
within the four corners of the statute. An overall analysis of the provisions of
Section 130, 202, 203 and 204 (as applicable at the relevant point of time) of
the KMC Act, makes it abundantly clear that KMC is not authorized to claim LUC
from the petitioner.

43. This decision is being rendered on the provision of Section 204 of the KMC
Act and consequent power of the KMC to claim tax on advertisement for periods
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prior to the omission of Entry 55 from the VIIth Schedule of the Constitution of
India by the 101st amendment. The claim for advertisement tax and payment
thereof herein will not be affected by the amendment.

44, The writ petition is thus allowed.
45. There will be, however, no order as to costs.

Urgent photostat Certified Copy of this judgment, if applied for, be given to the
parties, on priority basis.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/chitta-ranjan-chatterjee-appellant-... Page 19 of 19



