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Final Decision : dismissed

Judgement

S. Ranganathan, J.—All these appeals raise a common point and can be disposed
of conveniently by the same judgment. The respondent in all these appeals is
Bharat Heavy Electricals Limited (hereinafter referred to as 'the assessee').

2. The assessee is a public sector company engaged in the manufacture of heavy
electrical machinery. It imported various consignments of "pressure gauges"
from abroad for its hardware unit for use in the manufacture of steam turbines.
These pressure gauges were subjected to basic customs duty at the rate of 40%
under item No. 90.24 of the schedule to the Customs Tariff Act, 1975, which
reads as under:

Heading Sub-heading No. and description Standard No. of article rate of duty
----------------------------------------------------------------------- 90.24
Instruments and apparatus for measuring, checking or automatically controlling
the flow, depth, pressure or other variables of liquids or gases or for
automatically controlling temperature (for example, pressure gauges,
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thermostats, level gauges, flow meters, heat automatic oven-draught
regulators), not being articles, falling within Heading No. 90.14: (1) Not
elsewhere specified 40% (2) Thermostats and humidistats 60% (Emphasis
added)

3. The assessee also paid an auxiliary duty at 5% in respect of the imports.

4. Subsequently, the assessee claimed a refund of the auxiliary duty paid on the
ground that the item was chargeable to customs duty at 40% only, without the
levy of the auxiliary duty of 5%. This Claim was based on the terms of
notification No. 35/79-cus dated 15.2.79 read with notification No. 41/80-cus
dated 25.3.80. This claim for refund was rejected by the Assistant Collector and
the Appellate Collector. When the matter came up before the Tribunal, it was
inclined to take a view against the assessee but, as there was an earlier decision
of the Tribunal to the contrary, decided to follow it and hold against the
Department. The Tribunal, therefore, allowed the assessee's appeals. The
department has preferred these appeals.

5. The relevant portion of notification No. 35/79 may now be extracted, which
reads thus:

Exemption to parts of any article falling under Chapters 82, 84, 85, 86 and 87
and meant for initial set up or assembly of that article: In exercise of the powers
conferred by Sub-section (1) Section 25 of the Customs Act, 1962 (52 of 1962),
and in supersession of the notification of the Government of India in the
Department of Revenue and Banking No. 350- Customs, dated the 2nd August,
1976, the Central Government being satisfied that it is necessary in the public
interest so to do, hereby exempt interest so to do, hereby exempt parts of any
article falling under the Headings Nos. 82.05(2), 84.01/02, 84.03, 84.04/05,
84.07, 84.08(1), 84.09, 84.10(1), 84.11.(1), 84.11(4), 84.13, 84.14, 84.15(1),
84.16, 84.17(1), 84.18(1), 84.22, 84.23, 84.24(1), 84.25, 84.26, 84.28, 84.29,
84.30(2), 84.31, 84.32, 84.33, 83.34, 84.35, 84.36, 84.37(1), 84.38(1), 84.39,
84.40(1), 84.41(1), 84.42(1), 84.42(2), 84.43, 84.44, 84.45/48, 84.49, 84.56,
84.57, 84.59(2), 85.02(1), 85.11(1), 85.18/27(3), 85.19/27(7), 86.01/03,
87.01(1) and 87.02(3) of the First Schedule to the Customs Tariff Act, 1975 (51
of 1975), when imported into India and proved to the satisfaction of the
Assistant Collector of Customs to be required for the purpose of the initial setting
up of that article or for its assembly or manufacture as is in excess of the rate
applicable to the said article when imported complete, subject to the following
conditions, namely:

xxx xxx xxx

6. If we analyse the notification the conditions of exemption will be seen to be as
follows:

(1) The exemption is given in respect of the duty on a part;

(2) The part in question should be the part of an article;
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(3) The Article must fall under one of the various headings Nos. set out;

(4) The part must be imported into India;

(5) It must be shown to the satisfaction of the authorities that the part is
required for the purpose of the initial setting up of the article, its assembly or
manufacture.

7. If these conditions are fulfilled, not import duty will be levied on the part as is
in excess of the duty that would have been leviable on the article, had it been
imported in a complete shape. Here the assessee's case is that the pressure
gauges imported by it are the parts of articles which admittedly fall under
Heading No. 84.04/05 and are chargeable to a basic customs duty of 40%. So
the parts cannot be charged to duty at a rate in excess of 40%. On this, indeed,
there is no dispute.

8. There is dispute however, regarding its claim for exemption from the levy of
auxiliary duty. This claim is based on notification No. 41/80 which, to the extent
relevant, reads as follows:

In exercise of the powers conferred by Sub-section (1) of Section 25 of the
Customs Act, 1962 (52 of 1962), read with Sub-section (4) of Section 4 of the
Finance Act, 1980 (13 of 1980) and in supersession of the Notification of the
Government of India in the Ministry of Finance (Department of Revenue) No. 27-
Customs, dated the 12th March, 1980, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby exempts the goods
which are partially or wholly exempt from the duty of Customs specified in the
First Schedule to the Customs Tariff Act, 1975 (51 of 1975) by virtue of the
Notifications of the Government of India in the Ministry of Finance or in the
Department of Revenue and Banking, specified in the Schedule below from the
whole of the Auxiliary Duty of Customs leviable on such goods under Sub-section
(1) of Section 4 of the said Finance Act.

xxx xxx xxx

SCHEDULE

xxx xxx xxx

198, No. 35-Customs, dated the 15th February, 1979.

xxx xxx xxx

(Emphasis added)

9. Sri Gauri Shanker Murthy, learned Counsel appearing for the department,
raises two contentions:

(i) Notification No. 35/79 only exempts articles which fall under Item Heading
No. 84.04/05 and since the pressure gauges, the articles presently in question,
have been assessed and are clearly assessable under item Heading No. 92.04,
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there is no question of the assessee getting any concession under Notification
No.35/79. In this connection our attention is drawn to the terms of the Note 1(g)
and (1) and 2 to Section XVI of the Schedule.

(ii) The relief in respect of auxiliary duty under Notification No. 41/80 is available
only where the goods in question are partially or wholly exempt from duty of
customs by virtue of the notifications of the Government of India specified in the
Schedule. In the present case the duty of customs leviable on the part taken by
itself, under Item Heading No. 92.04, as well as the duty leviable on the article of
which it forms a part, under item 84.04/05, are the same. Consequently, the
pressure gauges have not become entitled to any exemption or concession by
virtue of the Notification No. 35/79. The terms of the Notification No. 41/80 are
thus not fulfilled and the assessee is not entitled to the relief claimed.

10. So far as the first point raised by the learned Counsel is concerned, we think
it proceeds on a misconception. To get the benefit of Notification No. 35/79 it is
not necessary that pressure gauge should be assessable under item Heading No.
84.04/05. All that is needed is that it should be a part of an article falling, inter
alia, under Heading No. 84.04/05 and that condition is fulfilled here as the
pressure gauges, though assessable under Heading No. 92.04, are parts of
steam engines which fall under Heading No. 84.04/05. There is no controversy
before us that the pressure gauges imported by the assessee are parts of steam
turbines manufactured by it and that the parts have been imported for the
purpose of initial setting up of the steam engine or for its assembly or
manufacture. The provisions of the first part of Notification No. 35/79 are,
therefore, fulfilled. The contents of the Note of which our attention has been
drawn are act, in our opinion, of any assistance. Note 1(g) is of no assistance at
all. Note 1(1) only makes it clear that pressure gauges will be assessable under
item Heading No. 90.24 and cannot be brought under 84.04/05 or any other item
heading in chapters falling u/s XVI merely because they are parts of such article.
Similarly, Note 2 to Section XVI only makes it clear that even parts of machinery
may be assessable under the same heading as the main machinery, provided
they form an integral part of the machine and are suitable for use more or less or
principally with a particular kind of machine or number of machines falling under
a particular heading. But since this note is subject to note 1(1), it does not alter
the position that the parts are assessable under Heading No. 92.04. We do not
think it necessary to discuss the contents of these Notes more elaborately; it is
sufficient to say that they do not advance the first contention urged on behalf of
the appellants.

11. The second contention of the learned Counsel runs thus: the concession or
exemption from auxiliary duty under Notification No. 41/80 can be claimed only
in respect of goods which are partially or wholly exempt by virtue of notification
No. 35/79. The parts in the present case as well as the principal article of which
they are part are both assessable to basic duty at the same rate. Since the duty
payable on the part, even without invoking the notification, is not in excess of
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the duty payable on the article, the assessee cannot be said to have got a partial
or complete exemption of basic duty by virtue of Notification No. 35/79.
Consequently, the assessee cannot claim any benefit under Notification No.
41/80. This interpretation no doubt leads to an anomaly in marginal cases. If the
rate of duty on the part had been 41%, the assessee would have been entitled to
a complete exemption from auxiliary duty. On the other hand, if the rate of duty
on the part had only been 39% or 40%, he would have to pay the auxiliary duty
because the Notification does not apply to it in terms. Counsel, however, submits
that such anomalies are inevitable in the case of provisions of this type and that,
in taxing matters, it is imperative to concentrate on the language of the statute
or the relevant statutory instrument. If the wording clearly imposes a tax or
gives a relief, that should be given effect to. If the wording does not justify either
the imposition or the relief, it should not be extended merely on the ground that
there may be some unintended anomaly as a consequence Of the interpretation
or that the equities of the situation require a more liberal interpretation.

12. There is, however, another way of reading the notifications before us and it is
this which appeals to us as the more reasonable one. On this interpretation,
relief under notification No. 41/80 will not depend upon the actual operation or
application of notification No. 35/79 in the case of a particular item of goods. It is
intended for a class of goods. The 1979 notification grants an exemption or
concession in respect of the basic duty payable on certain classes of goods viz.
parts of articles which fall under one of the specified headings and required for
certain purposes. The purport and intention of the 1980 notification is to exempt
the class of goods falling under the purview of the 1979 notification from
auxiliary duty as well. The exemption under 1980 notification doe's not depend,
in this view, on the practical effect of the application of the 1979 notification in a
particular case. Its applicability should not be confined to items of goods in
respect of which a reduction in duty is actually enjoyed under one of the
notifications included in the schedule to the 1980 notification. There appears to
be no logic in saying that the exemption from auxiliary duty in respect of the
same part will be available only where the duty chargeable on the part is more
than, but becomes equal to, that on the whole article by applying the 1979
notification but not where the duty on the part is the same as that of the whole
even otherwise. Equally, it seems absurd to say that when the part suffers a
basic duty of 40% and the whole a duty of 40%, there will be a countervailing
duty but that there will be no such duty where the basic duty on the part is 41%
or more but reduced to 40% because of the 1977 notification. The correct
position appears to be that the purpose and purport of the 1979 notification is to
ensure that, in respect of the articles listed therein, the part should not suffer a
higher duty than the whole. The 1980 notification likewise exempts this category
of articles, which enjoy the benefit pf the same or less duty on the part than that
on the whole, from auxiliary duty.

13. We think that this interpretation not only does not do any violence to the
language of the notifications but, on the other hand, gives effect to its true intent
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and purpose. We, therefore, uphold the view taken by the Tribunal some what
hesitantly, that the assessee was entitled to exemption from auxiliary duty in
respect of the goods in question.

14. Shri Murthy, at one stage, pointed out that the claims in the present case
also related to consignments imported on or after 1.3.81. He submitted that the
notification No. 41/80 had ceased to be in force on 28.2.81 and that the
exemption from countervailing duty was not available thereafter. Though this was
a new point, we were inclined to consider it. But, after some further research into
the terms of the various notifications issued on or after 1.3.81, he conceded that
the exemption continued to be available on the same or similar terms. We,
therefore, do not discuss the position after 1.3.81 separately with detailed
reference to the relevant notifications. We make it clear that our conclusion
earlier set out will apply to the import consignments falling for consideration in
all the appeals now before us.

15. For the reasons Stated above, all these appeals are dismissed. We, however,
make no order regarding costs.
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