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Judgement

B.V. Nagarathna, J.—The revenue has preferred this appeal by challenging the
Final Order No. 1336/2006 dated 11-8-2006, passed by CESTAT in Appeal No.
E/409/06, by raising the following questions of law which has been framed by
this Court on 4-7-2007 while admitting the appeal:

Whether the tribunal was right in not holding that the assessee is not liable to
pay the interest u/s 11AB on the ground that the assessee had deposited the
excess duty amount prior to issuance of show cause notice?

2. We have heard the learned Counsel for the appellant and the learned Counsel
for the respondent-assessee and perused the material on record.

3. The question that was involved before the Tribunal was whether the
respondent herein was required to pay interest in terms of Section 11AB of
Central Excise Act. In order to determine the said question, it is necessary to
consider as to whether the assessee had deposited duty before the issuance of
show cause notice. The Tribunal has not applied its mind to this aspect of the
matter. Though in the order in original, it has been stated that notice dated
10-8-2004 was issued to the respondent and on 10-9-2004 the amount was

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/commissioner-of-c-ex-appellant-has... Page 1 of 2



deposited. Hence the question arises as to whether assessee had discharged its
liability in time or not and as to whether interest was attracted to the facts of the
case by virtue of Section 11AB of the Act. The tribunal has merely relied upon
certain decisions and has set aside interest ordered by the authorities. We find
that in the absence of there being any consideration of the material facts of the
instant case and by merely placing reliance on certain decisions, the tribunal
could not have set aside the interest confirmed by the authorities. Hence, we set
aside the order of the Tribunal and remand the matter back to it with a direction
to consider the material facts of the present case and as to whether the
respondent herein was required to pay interest in terms of Section 11AB of the
Act by taking into consideration the circumstances mentioned in the said
provision.

4. In view of the said order, substantial questions of law is answered in favour of
the revenue. Accordingly, the appeal is allowed.
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