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Judgement

1. The Revenue has approached this Court by filing the present appeal, raising
the following substantial question of law:

Whether u/s 35(C)(1) of the Central Excise Act, 1944, the Tribunal is correct in
deciding an issue which was not the subject matter of the order appealed against
by the party

2. The primary contention raised by the counsel for the Revenue is that the
Tribunal could not go into the issue which was not subject matter of the order
appealed against. The dispute in the present case is about the claim of
abatement made by the assessee.

3. We have perused the order passed by the Commissioner, wherein while
accepting the claim of the assessee as far as the abatement claim for a sum of
Rs. 9,29,830/- for different periods, recovery of Rs. 34,224 was ordered. In
addition to this, penalty of the equal amount was also imposed. It was this order
passed by the Commissioner on 19.2.2004 that the assessee was in appeal
before the Tribunal and the Tribunal while accepting the appeal, quashed the
demand of duty and the penalty. In these facts, the contention raised by the
counsel for the Revenue is totally misconceived and liable to be rejected.
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4. Accordingly, the appeal of the Revenue is dismissed being devoid of merit.
Before parting with the order, we are constrained to observe again that the
Central Board of Excise and Customs should look into the matter with regard to
filing of appeals in the matters involving petty amount, as in the present case.
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