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Judgement

Akil Abdul Hamid Kureshi, J.—The department has preferred these appeals
challenging a common judgment of the Customs, Excise and Service Tax
Appellate Tribunal (''the Tribunal'', for short) dated 22-4-2013 2013 (293) E.L.T.
746 (Tri. - Ahmd.)). The respondent had made several refund claims of special
additional duty paid by them on the ground that the same was refundable upon
production of proof of ultimate purchaser having paid Value Added Tax. Such
refund applications were processed by the Assistant Commissioner, and to that
extent, found payable, was ordered to be refunded. The department challenged
such order of the Assistant Commissioner. The Commissioner reversed the
decision of the Assistant Commissioner, upon which, the aggrieved assessee
approached the Tribunal. The Tribunal, by the impugned judgment, allowed the
appeal. One of the main grounds pressed by the Revenue in this group of
appeals is that the Assistant Commissioner did not have jurisdiction to entertain
the refund claims. Only the Director General of Foreign Trade, who would have all
the necessary documents, could have entertained such applications. Learned
advocate Mr. Ravani for the department submitted that the customs authority
would not be appropriately equipped, and in any case, was not legally entitled to
grant such refund claims. On the other hand, learned advocate Mr. Parikh for the
respondent submitted that in absence of any Notification under Section 6 of the
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Customs Act, the customs authority alone could decide such refund applications.

2. In the facts of the present case, we are not inclined to examine this question.
Firstly there is nothing on record to suggest that the department questioned the
genuineness of the refund claims of the assessee. In other words, the
department does not seriously dispute that the special additional duty paid by
the respondent was refundable since the purchaser had paid Value Added Tax to
the department. Additionally, as an appellant before the Commissioner and
respondent before the Tribunal, the department never questioned the jurisdiction
and the authority of the Assistant Commissioner to entertain the refund claims.
At this stage, particularly, in the facts of this case, we do not permit to do so. We
are conscious that the question of jurisdiction can be raised at any stage of the
proceedings. Keeping the question of law raised by the department open, to be
gone in appropriate case, these Tax Appeals are dismissed.
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