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Judgement

B.V. Nagarathna, J.—This appeal is filed by the revenue challenging the order
dated 31-3-2005 passed by the Tribunal in ITA No. 25/Bang/2004.

2. The respondent-assessee is a hotel group running hotels in Bangalore. A
search was conducted at the respondents premises on 22-7-1998 and a seizure
Mahazar was drawn on 21-10-1998. During the course of search, certain material
and documents were seized. On scrutiny of the same, the assessing officer found
that the assessee had undisclosed income for the block period. The assessee filed
return of income. Notice u/s 158BC was issued to which the assessee filed return
of income for the block period on 14-1-1999 disclosing nil income. The assessing
officer by his order dated 28-7-2000 u/s 158BC read with Section 143(3) of the
Act determined the undisclosed income for the said block period of Rs.
1,52,82,756 on three heads viz. (1) unexplained investment in share capital in
the names of employees of the group and their relatives as sources not explained
for Rs. 1,17,88,000, (2) excess unexplained cash found on the day of search of
Rs. 5,79,170 and (3) unexplained trade advances of Rs. 29,15, 586.

3. With regard to the first item the assessing officer held that the original share
capital of the companies floated by the assessee was quite nominal but all the
companies were having heavy share applications pending allotment. The said
monies were introduced in the names of promoters, names of sister-concerns
and also in the names of several employees and other relatives and that these
were bogus credits and he accordingly assessed the total income at Rs.
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1,52,82,756. With regard to the unexplained cash found on the date of search at
item No. 2 above, the assessing officer stated that the total cash found in the
premises was Rs. 14,19,583 and he accepted the explanation that Rs. 26 lakhs
were given to three directors. That the total cash available with the assessee was
Rs. 29,07,983 and on the basis of the details submitted by the assessee and on
going through various trial balances, the cash available as per books on the date
of search should be Rs. 23,28,812 and concluded that the said amount of Rs.
14,19,583 only was found and that there was a difference of Rs. 5,79,170 which
was excess unexplained cash and brought the same to tax as undisclosed
income. As far as the unexplained trade advances are concerned, according to
the assessing officer, the assessee had explained that it had collected a sum of
Rs. 29,15,586 relating to expenditure tax and luxury have (sic - tax) from
various customers of the assessee viz., the occupants of the hotel. But the said
amounts had been noted differently in the books of accounts and the same was
transferred to a reserve account in the balance sheet, so that it could be
deposited with the Government or returned to the customers. The aforesaid
explanation given that there were trade advances was not accepted by the
assessing officer and accordingly, the said amount was also brought to tax.

4. Being aggrieved by the order of the assessing officer, the matter was carried
in appeal before the Commissioner (Appeals) by the assessee which appeal came
to be dismissed and being aggrieved by the said order the assessee had filed an
appeal before the Tribunal which however by its order dated 31-3-2005 allowed
the appeal. As against the said order, this appeal has been filed by the revenue
raising the following substantial questions of law:

(i) Whether the Tribunal was correct in holding that a sum of Rs. 1,17,00,000 as
share application money found during search cannot be treated as undisclosed
income of the assessee on the ground that the share applicants had been
identified and some of them had admitted to the said payment?

(ii) Whether the Tribunal was correct in not taking into consideration the various
materials considered by the assessing officer and upheld by the Commissioner
(Appeals) which disclosed that most of the share applicants were employees of
the assessee company or sister concerns or the relatives of the employees who
are drawing a meagre salary of Rs. 2,000 to Rs. 3,000 and had no source to
purchase the shares and the bank accounts opened by them only transacted the
share application money by introduction of cash and issue of cheques and
consequently recorded a perverse finding?

(iii) Whether the Tribunal was correct in holding that number of share applicants
have been examined and they admitted who have contributed for purchase of
shares without taking into consideration the fact that these persons did not have
any funds to invest in purchase of these shares as the assessing officer had not
only taken into account the income received by each of them, the expenditure
incurred by them as well of the rental accommodation by which all of them were
residing and consequently recorded a perverse finding?
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(iv) Whether the Tribunal was correct in not taking into consideration the specific
instances where the assessing officer had noted cash introduction in bank
accounts of employees of Rs. 1,00,000 of Rs. 2,00,000 and Rs. 50,000 and
subsequent payments for purchase of shares when these employees could not
establish making such payments through any source as the agricultural income,
income from chits funds and small savings could not be established by adducing
sufficient evidence?

(v) Whether the Tribunal was correct in holding that a sum of Rs. 5,79,170 as
excess unexplained cash discovered which was treated as an undisclosed income
in search proceedings could not be treated as undisclosed income of the assessee
as the same had been worked out based on reconciliation of books by the
assessing officer and not direct discovery during course of search?

(vi) Whether the Tribunal was correct in holding that a sum of Rs. 29,15,586
received as expenditure tax and luxury tax etc. which had been disallowed u/s
43E of the Act as the same had not been paid to the Government cannot be
allowed as the same had been disclosed in the regular return, however under a
different name as trade advances?

(vii) Whether the assessing officer has jurisdiction to treat trade advances
declared by the assessee which was found to be expenditure tax and luxury tax
etc. in search proceedings as undisclosed income as per Section 158B of the Act
since the expense claimed as trade advance was found to be false and the same
was allowable u/s 43B of the Act?

5. It is submitted on behalf of the appellants that as far as these three items are
concerned, the assessing officer was justified in bringing the same to tax on the
basis of considering the same as undisclosed income which order was rightly
upheld by the Commissioner (Appeals) but the Tribunal has not given any reason
as to why the orders passed by the authorities below had to be reversed and
thus, the order of the Tribunal has to be set aside. He further submits that the
explanations offered by the assessee with regard to the each of the items, were
untenable and the assessing officer had rightly brought the income to tax and
therefore, the order of the assessing officer and appellate order by setting a side
the order of the Tribunal have to be upheld in the instant case.

6. Per contra, learned counsel for the respondent relying upon the decision of the
Apex Court in the case of CIT v. Lovely Exports (P) Ltd. (2008) 6 DTR 308 (SC)
submits that as far as the share application money is concerned, if the same has
been received by the assessee company from the alleged bogus shareholders,
whose names are given to the assessing officer, then the department is free to
proceed to reopen their individual assessments in accordance with law, but it
cannot be regarded as undisclosed income of assessee company. As far as the
other heads are concerned, he submits that the reasons assigned by the
assessing officer and the Commissioner (Appeals) are not just and proper.
Therefore, the Tribunal was justified in setting aside the said orders.
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7. Having heard the learned counsel for the parties and on perusal of the
material on record, particularly the impugned order of the Tribunal, we find that
on the question of unexplained investment of share capital in the names of the
employees of the assessee is concerned, the learned counsel for the appellant is
not able to state as to whether any investigation was carried out with regard to
the persons who had submitted the share application money. It is also to be
noted that when the respondent had issued the shares, the amounts were
collected in terms of the assessment made by the respondent and even in the
evidence which had been let in, except three persons, all other persons had
admitted that they were proposed shareholders who had paid the amounts on
the shares that were to be allotted to them pursuant to the application which
they had received. In this context, it would be relevant to refer to the decision of
the Apex Court referred to supra, wherein it has been stated that if the share
application money is received by the assessee company from the alleged bogus
shareholders whose names have been given to the assessing officer, then the
department is free to proceed to reopen their individual assessments in
accordance with law. but it cannot be regarded as undisclosed income of
assessee company. To the same effect is another decision of the Apex Court in
the case of Commissioner of Income Tax Vs. Steller Investment Ltd., . In the
instant case, except three persons all other persons have admitted that they
have paid towards description (sic - subscription) of the shares. It therefore
cannot be held that there has been no explanation offered with regard to the
investment received by way of share capital taking into account the fact that the
persons had admitted that payment of the share subscription money except
three persons. Under the circumstances, we hold that the substantial questions
of law raised by the revenue with regard to this aspect of the matter have to be
answered in favour of the assessee and against the revenue.

8. As far as the other two items referred to above are concerned, we find that
while considering the contentious issues raised on both sides the Tribunal has not
assigned any legal and valid reasons as to why the orders passed by the
assessing officer as well as the Commissioner (Appeals) require any modification
or reversal. In fact, the orders passed by the Tribunal is bereft of any reasoning
based on the material on record. Under the circumstances, we deem it proper to
remand the matter to the Tribunal on the aforesaid two issues without answering
the substantial questions of law raised by the appellant on the said issues.

9. For the aforesaid reasons, the appeal is allowed in part. The matter is
remanded back to the Tribunal to reconsider the second and third issues and
pass orders in accordance with law.
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