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Judgement

P.P.S. Janarthana Raja, J.—This appeal is filed u/s 260A of the Income Tax Act,
1961 by the revenue, against the order of the Income Tax Appellate Tribunal,
Chennai ''A'' Bench, Chennai in ITA No. 1441/Mad./2004, dated 14-7-2006
raising the following substantial questions of law:

1. Whether under the facts and circumstances of the case the Tribunal was right
in holding that the amount claimed by the assessee as received on account of
sale of jewellery cannot be brought to tax u/s 68 when the assessee had not
adduced any evidence of the sale?

2 Whether the Tribunal was right in holding that the sale was not disputed by the
assessing officer, when it is clear from the assessment order that it was not
accepted by the assessing officer and treated as a sham transaction by him?

2. The facts leading to the above substantial questions of law are as under:

The assessee is a HUF. The nature of the business of the assessee is money
lending. The relevant assessment year is 1998-99 and the
correspondingaccounting year ended on 31-3-1998. The assessee had returned
incomefrom money lending. The total income of Rs. 1,36,180 has been disclosed
in the return. The assessment was completed u/s 143(3) of theIncome Tax Act
("Act" in short) determining a total income at Rs. 8,37,967.While completing the
assessment, the assessing officer treated the amount of Rs. 7,01,787 as
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unexplained cash credit u/s 68 of the Act. Aggrieved by the order, the assessee
filed an appeal to the Commissioner (Appeals). The Commissioner (Appeals)
allowed the appeal. Aggrieved, the revenue filed an appeal to the Income Tax
Appellate Tribunal ("Tribunal" in short). The Tribunal dismissed the revenue''s
appeal and confirmed the order of Commissioner (Appeals). Hence the present
tax case is filed by the revenue.

3. Learned Standing counsel appearing for the revenue submitted that the
assessee has not proved the sale of jewellery to its family members and hence
the funds introduced is without proper explanation and hence the addition made
by the assessing officer is justified.

4. Heard the counsel. During the year under consideration, the assessee has
introduced funds into accounts for sale of gold (Rs. 3,66,800) and silver (Rs.
3,34,987). The above items were disclosed under VDIS Scheme. The CIT issued
a certificate that the assessee has paid tax under VDIS Scheme. Subsequently,
the jewellery declared under VDIS Scheme was sold to family members which
resulted in capital loss of Rs. 54,307. The amount of Rs. 7,01,787 was shown as
receipt from family members on account of sale of gold and silver jewellery. It is
seen from the records that the assessee had filed affidavits from the buyers and
also the detailed description of purchases and its valuation at the time of VDIS
Scheme. The declaration of the articles under VDIS Scheme was not disputed by
the revenue. Further it is seen from the records that the sale consideration was
not disputed by the assessing officer. The assessing officer cannot ignore the
transactions and the resultant gain or loss out of it. In this case there is a loss.
The assessee had already explained the nature and source of credits with
supporting evidences. The authorities below have given a finding that the
assessing officer, except describing it as a sham transaction, had not brought any
additional evidence to support his contention.

The addition made u/s 68 of the Act as unexplained cash credit is not based on
any material or evidence. Both the first appellate authority as well as the Tribunal
have given a finding that there is no material brought on record to suggest that
the transaction was sham and hence it was held that the sum received on
account of sale of jewellery could not be brought to tax u/s 68 of the Act. The
concurrent findings given by both the authorities below are based on valid
materials and evidence. Recently, the Supreme Court in the case of
Commissioner of Income Tax Vs. P. Mohanakala, held that whenever there is a
concurrent factual finding by the authorities below, the same should be accepted
and no interference should be called for by the High Court. Under these
circumstances, we do not find any error or legal infirmity in the order of the
Tribunal so as to warrant interference.

5. In view of the foregoing reasons, no substantial questions of law arise for
consideration of this Court and accordingly the tax case is dismissed. No costs.
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