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Judgement

1. This is a reference u/s 256(1) of the Income Tax Act, 1961, at the instance of
the Revenue. The following question of law has been referred for our opinion :

"Whether, on the facts and in the circumstances of the case, the impugned
amount of Rs. 22,400 received by the assessee on retirement as a result of
revaluation of the assets is not taxable u/s 28(iv) or Section 41(2) of the Income
Tax Act, 1961 ?"

2. The facts giving rise to this reference are as under :

The assessee along with his father, Babubhai alias Ranchhodbhai Pan-chal, and
two brothers were partners in a firm named Panchal Engineering Works. There
were other four partners who were real brothers of the assessee. A dispute arose
between the partners and on July 23, 1977, the other four partners separated
from the said firm to start a new firm in the name and style of New Panchal
Works. At the time of separation of the abovementioned partners from Panchal
Engineering Works, the plant and machinery as also two cars were revalued at a
sum of Rs. 1,60,000 and were divided amongst the partners in their profit-
sharing ratio. It was done by debiting the machineries revaluation account and
crediting the respective accounts of the partners.
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3. In the assessment year 1978-79, the Income Tax Officer took the view that
the sum of Rs. 22,400 received by the assessee was taxable as income u/s
28(iv) of the Act.

4. In the appeal preferred by the assessee, the Appellate Assistant Commissioner
took the view that the amount received by the assessee as a partner was not
only taxable u/s 28(iv) but also taxable u/s 41(2) of the Act.

5. The assessee then approached the Income Tax Appellate Tribunal. The
Tribunal, relying on the decision of a Division Bench of this court in Commissioner
of Income Tax, Gujarat-V Vs. Dilip Engineering Works, , came to the conclusion
that the amount received by the assessee as a partner of the erstwhile
partnership would not be taxable under the provisions of Section 41(2) of the
Act. The Tribunal also held that the amount would also not be taxable u/s 28(iv)
of the Act.

6. It is on the above facts that the abovequoted question has been referred to us
for our opinion.

7. The two relevant provisions applicable in the relevant assessment period are
required to be noticed. Section 28 prescribes heads of profits and gains of
business or profession which can be brought to tax. Clause (iv) of Section 28
reads :

"28. The following income shall be chargeable to Income Tax under the head
"Profits and gains of business or profession",--. . .

(iv) the value of any benefit or perquisite, whether convertible into money or not,
arising from business or the exercise of a profession."

8. Without reference to any case law on the subject, in our considered opinion,
on the plain language of Clause (iv) of Section 28, the amount received by the
assessee as a partner in the erstwhile partnership, on separation of some of the
partners, cannot be described as a benefit or perquisite having arisen from the
business or the exercise of a profession. The amount has been received by the
assessee when four of his partners separated from the erstwhile partnership and
shares of erstwhile partners in that firm were divided along with the assets.

9. Section 41 contains provisions for charging profit to tax and the relevant Sub-
section (2) reads as under :

"Where any building, machinery, plant or furniture which is owned by the
assessee and which was or has been used for the purposes of business or
profession is sold, discarded, demolished or destroyed and the moneys payable
in respect of such building, machinery, plant or furniture, as the case may be,
together with the amount of scrap value, if any, exceed the written down value,
so much of the excess as does not exceed the difference between the actual cost
and the written down value shall be chargeable to Income Tax as income of the
business or profession of the previous year in which the moneys payable for the
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building, machinery, plant or furniture became due."

10. For application of Sub-section (2) of Section 41, monetary benefit which can
be received on sale, discarding, demolishing or destruction of any building,
machinery, plant or furniture should be from the business of the assessee.

11. In the facts of the present case, the monetary value of his share in profit and
profession received by the assessee as a partner of the firm, at the time when
four other partners left the partnership, was not income from the business
received by the partner on sale, discarding, demolition or destruction of any
building, machinery, plant and furniture.

12. As has been held by the Division Bench of this court in the case of
Commissioner of Income Tax, Gujarat-V Vs. Dilip Engineering Works, where any
land or money is allotted to any partner in lieu of his share, it cannot be said to
be sale by the firm to the concerned partner.

13. Applying the same reasoning to the present case, as a partner of the firm, on
separation of four other partners of the firm, whatever monetary benefit the
assessee received as the proportionate value of his share and assets, was not
money received from any "sale" within the meaning of Section 41(2) and,
therefore, the said amount received by him as a partner cannot be subjected to
tax as profits under the said section.

14. As a result of the aforesaid discussion, the question referred to us is
answered in the affirmative, in favour of the assessee and against the Revenue.
Reference is accordingly disposed of but with no order as to costs.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/commissioner-of-income-tax-... Page 3 of 3



