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Judgement

V.A. Mohta, J.—Following question has been referred to this court at the instance
of the Commissioner, Nagpur, u/s 256(1) of the income tax Act, 1961 (''the
Act''): "Whether, on the facts and in the circumstances of the case, the order of
the Commissioner u/s 263 of the income tax Act, 1961, for the assessment year
1979-80 will not constitute ''information'' for the purpose of an action u/s 147(b)
in spite of the absence of a direction given by the Commissioner to the income
tax Officer for reopening the assessment for the assessment year 1978-79 u/s
147(b) ?"

The assessment was originally completed u/s 143(3) of the Act on 22-6-1978 for
the assessment year 1978-79 allowing a relief of Rs. 46,146 u/s 80HH of the Act.
For the next assessment year 1979-80, the Commissioner passed an order u/s
263 of the Act holding that the assessee was not entitled to relief u/s 80HH for
that year since it had not fulfilled the conditions laid down. On the basis of the
said order, the ITO reopened the assessment for the assessment year 1978-79 u/
s 147(b) of the Act and withdrew the relief originally allowed u/s 80HH for that
year. The Commissioner (Appeals) confirmed the order of the ITO but the
Tribunal set aside that order taking a view that the Commissioner in his order u/s
263 had not laid down any general proposition of law to the effect that the
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assessee was not eligible for relief u/s 80HH. The Tribunal held that no further
information had come in the hands of the ITO justifying action u/s 147(b). The
Commissioner had not even given any direction for reopening the assessment for
the assessment year 1978-79.

2. The point involved stands concluded by a Supreme Court decision in the case
of Indian and Eastern Newspaper Society, New Delhi Vs. Commissioner of
Income Tax, New Delhi, . In view of the above decision and in the context of the
basic facts narrated above, the question is answered in the affirmative and in
favour of the assessee. No order as to costs.
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