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Judgement

SMT. K. K. USHA, J. :

Reference is at the instance of the Revenue. Respondent-assessee is the same in
both the cases. In IT Ref. No. 28 of 1995, following questions are referred for
opinion of this Court :

"1. Whether, on the facts and in the circumstances of the case and admittedly
the assessee being engaged in the business of construction of building is entitled
to investment allowance under s. 32A of the IT Act ?

2. Whether, on the facts and in the circumstances of the case, the business of
the assessee would amount to "processing of goods or manufacturing of an
article or thing" and are not the above findings wrong, unreasonable and
inapplicable to the assessee ?

3. Whether, on the facts and in the circumstances of the case, the Tribunal was
right in law and fact in holding that "the assessee-company is an industrial
undertaking engaged in the business of manufacturing or processing of goods"
and is not the above finding wrong and unreasonable in law and on facts ?"

In IT Ref. 32/95, the following question is referred :

"Whether, on the facts and in the circumstances of the case, the assessee is
entitled to the benefit of investment allowance under s. 32A of the IT Act ?"
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2. We find that questions 2 and 3 referred in IT Ref. No. 28 of 1985 are ancillary
to question No. 1 which is the same as the only question referred in IT Ref. No.
32 of 1985. The issues raised therein is covered by a decision of the Supreme
Court in Commissioner of Income Tax, Orissa and Others Vs. N.C. Budharaja and
Company and Others, and followed by this Court in CIT vs. Khaders International
Construction Ltd. (1995) 213 ITR 869 in favour of the Revenue and against the
assessee.

3. We, therefore, answer the questions in the negative in favour of the Revenue
and against the assessee.
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