
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 13/09/2026

(2007) 02 MAD CK 0094

In the Madras High Court

Case No : T.C. (Appeal) No. 55 of 2004

Commissioner of Income Tax APPELLANT

Vs

Mrs. C. Malathy RESPONDENT

Date of Decision : 26-02-2007

Acts Referred:
Income Tax Act, 1961 — Section 139, 142(1), 143, 143(2), 147

Citation : (2008) 214 CTR 173

Hon'ble Judges : P.D. Dinakaran, J;Chitra Venkataraman, J

Bench : Division Bench

Advocate : K. Subramaniam, for the Appellant; V. Sundareswaran, for the 
Respondent

Final Decision : Allowed

Judgement

Chitra Venkataraman, J.—The appeal by the Revenue raises the following
question of law viz:

Whether on the facts and in the circumstances of the case, the Income Tax
Appellate Tribunal was right in holding that the time-limit prescribed for issue of
a notice u/s 143(2) in respect of a return filed u/s 139 of the Income Tax Act or a
return filed in pursuance to a notice u/s 142(1) of the Act will apply to a return
filed in response to a notice u/s 148 of the Act?

2. The appeal relates to the Assessment Year 1996-97. It is seen that the
assessee filed her return of income on 16th July 1998. It is seen that pursuant to
the notice u/s 148, the assessee filed the return of income on 16th July 1998.
The original assessment u/s 143(3) in respect of the assessee''s husband was
completed on 31.3.1999. It was noticed during the course of assessment
proceedings that the applicant and her husband had jointly purchased a property
on 26.10.1995; that they had paid Rs. 6,00,000/- originally and the balance was
to be paid at the time of registration. On verification of the books of accounts of
the assessee, the Officer found that the source of funds for the purchase of the
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property was stated to be on loans received from the creditors. On enquiry, it
was found that while some of the creditors could not be verified, the others were
found to be not genuine. The Assessing Officer noted that in spite of several
opportunities granted, the claim was not substantiated by the assessee.

3. On appeal by the assessee, in the course of the proceedings before the
appellate authority, the Assessing officer was directed to file a report as regards
the claim on loans taken with a direction that the assessee should prove the cash
credits. On receipt of the remand report, the appellate authority found that there
were no fresh facts submitted by the assessee to substantiate the claim of the
assessee. The appellate authority also found that the assessee did not
substantiate the genuineness of the entries. In the circumstances, the appeal
was dismissed.

4. The assessee preferred a further appeal before the Tribunal. In the course of
the proceedings before the Tribunal, new set of grounds were raised on the
legality of the assessment proceedings. It was noted that the assessing officer
issued a notice u/s 143(2) of the Act on 16.10.1999. The assessee contended
that since the notice u/s 143(2) was issued beyond the period of twelve months
from the end of the month in which the return was filed (date of filing of the
return was on 16.7.1998 pursuant to the notice u/s 148), the assessment itself
was bad in law as barred by limitation. The assessee contended that once the
return was filed pursuant to the notice u/s 148, all the consequences or the
procedure that has to be followed would be the one pursuant to the notice u/s
142(1), or a return filed u/s 139. Since the return should be treated to be one
filed u/s 139, the Tribunal considered this plea and found that considering the
scope of Section 143(2) and the fact that the Assessing Officer had issued the
notice on 16th October 1999 beyond the time limit of twelve months which
expired on 31st July, 1999, the assessment passed on 29th March 2001 was not
a valid assessment. Referring to the decision of the Agra Bench of the Income
Tax Appellate Tribunal relied on by the Revenue that the time limit specified u/s
143(2) proviso would not apply to a return filed in response to the notice u/s
148, the Tribunal held that the decision would not be applicable, since the
provisions of Section 143(2) is clear enough to show that it nowhere stated that
the procedure u/s 143 was limited to the returns filed u/s 139 only and not the
proceedings framed in response to the initiation of the proceedings u/s 148. In
the circumstances, it held against the Revenue. Aggrieved of this, the appeal is
preferred by the Revenue on the question of law stated above.

5. A reading of Section 143(2) as it then stood at the relevant point of time
shows that where a return has been made u/s 139 or in response to a notice u/s
142(1), no notice under the sub section shall be served after the expiry of twelve
months from the end of the month in which the return is furnished. In the
decision reported in The Commissioner of Income Tax Vs. M. Chellappan and P.L.
Gandhi, , this Court held that where no notice was served within the stipulated
period of twelve months, the proceedings u/s 143 came to an end and the
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matter attained finality. The decided case related to a case of an assessment u/s
147 of the Income Tax Act. This Court also referred to the decision of the Punjab
& Haryana High Court reported in Vipin Khanna Vs. Commissioner of Income Tax
and Others, , wherein it was held that where notice u/s 143(2) had not been
served on the assessee within the stipulated time and the return filed pursuant
to the notice u/s 148, the matter had attained finality; therefore, the proceeding
u/s 143 had come to an end.

6. A perusal of the provisions of Section 148 shows that before proceeding with
an assessment or a re-assessment or a re-computation u/s 147, the Assessing
Officer shall serve a notice on the assessee requiring him to furnish within such
period as specified in the notice, a return of income in respect of which he is
assessable under the Act. The provision also contemplated that a return filed
pursuant to a notice shall be treated as if such a return were a return required to
be furnished u/s 139. Learned standing counsel appearing for the appellant
herein pointed out that by Finance Act, 2006, a proviso has been inserted to
Section 148, as per which, where a return has been furnished during a period
commencing on 1st of October 1991 and ending on 30th of September 2005
pursuant to a notice served u/s 148 and a notice u/s 143(2) has been served
after the expiry of twelve months as specified u/s 143(2) as it stood before the
amendment under the Finance Act, 2002, but before making the assessment,
every such notice shall be deemed to be a valid notice; in the circumstances, the
order of the Tribunal is unsustainable and liable to be set aside.

7. A perusal of the proviso to Section 148 inserted by Finance Act, 2006 with
effect from 1.10.1991 reads as follows:

Section 148: Issue of notice where income has escaped assessment -

(1) ...

provided that in a case --

(a) where a return has been furnished during the period commencing on the 1st
day of October, 1991 and ending on the 30th day of September, 2005 in
response to a notice served under this section, and

(b) subsequently a notice has been served under Sub-section (2) of Section 143
after the expiry of twelve months specified in the proviso to Sub-section (2) of
Section 143, as it stood immediately before the amendment of said sub-section
by the Finance Act, 2002 (20 of 2002) but before the expiry of the time limit for
making the assessment, re-assessment or re-computation as specified in Sub-
section (2) of Section 153, every such notice referred to in this clause shall be
deemed to be a valid notice:

Provided further that in a case --

(a) where a return has been furnished during the period commencing on the 1st
day of October, 1991 and ending on the 30th day of September, 2005, in
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response to a notice served under this section, and

(b) subsequently a notice has been served under Clause (ii) of Sub-section (2) of
Section 143 after the expiry of twelve months specified in the proviso to Clause
(ii) of Sub-section (2) of Section 143, but before the expiry of the time limit for
making the assessment, re-assessment or re-computation as specified in Sub-
section (2) of Section 153, every such notice referred to in this clause shall be
deemed to be a valid notice.

Explanation. -- For the removal of doubts, it is hereby declared that nothing
contained in the first proviso or the second proviso shall apply to any return
which has been furnished on or after the 1st day of October 2005 in response to
a notice served under this section.

8. A perusal of the retrospective amendment introduced in this proviso along
with the explanation inserted shows that the requirement of notice u/s 143(2)
within the time limit specified is mandatory in all cases in respect of returns
furnished on or after 1.10.2005. However, with reference to returns filed from
1.10.1991 to 30.9.2005, the plea of limitation in respect of returns filed pursuant
to the notice u/s 148 will not invalidate the assessment proceedings and that
such notice would be deemed to be a valid notice. Considering the retrospective
amendment, the order of the Tribunal has to be set aside.

9. The Tribunal had cancelled the assessment solely on the legal ground of
limitation. In the light of the view that we have taken on the lines of the
amendment introduced, we remit the matter back to the Tribunal to pass orders
on merits of the claim of the assessee. The appeal is allowed with a remand back
to the Income Tax Appellate Tribunal as stated above.
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