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Judgement

Madan B. Lokur, J.—The Revenue is aggrieved by an order dated November 17,
2006, passed by the Income Tax Appellate Tribunal, Bench G, in I.T.A. No. 4369/
Del/2004 and C.O. No. 196/Del/2006, relevant to the assessment year 2001-02.

2. The question that has arisen for our consideration is whether the assessed is
entitled to reduce the interest paid by it on a loan taken by it from the Bank of
Rajasthan, by adjusting the interest received by it on fixed deposits which were
pledged with the Bank of Rajasthan for obtaining the loan.

3. It appears to us that the matter is fully covered by the decision of this Court in
Rishi Dev Batra Vs. Dr. (Mrs.) Anup Suri and that no substantial question of law
arises.

4. In paragraphs 35 and 36 of the above decision, this Court has considered two
categories of fixed deposits taken by the assessed. The first category is fixed
deposits taken by the assessed for the purposes of parking of its surplus funds.
The second category is fixed deposits that have been taken by the assessed for
mandatorily keeping the monies with a bank for the purposes of availing of credit
facilities, etc., for its export business. This Court held, on a consideration of the
decisions of the Kerala High Court in Nanji Topanbhai and Co. Vs. Assistant
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Commissioner of Income Tax and Others, , K. Ravindranathan Nair Vs. Deputy
Commissioner of Income Tax and Another, and Urban Stanislaus Co. Vs.
Commissioner of Income Tax, , that in both the situations, the interest earned by
the assessed on the fixed deposits would have to be treated as income from
other sources and not business income.

5. In paragraph 37 of the decision, this Court added a caveat to the above rule to
the effect that in cases where the Assessing Officer has given a specific finding
that the interest income is business income, and that finding has not been
challenged by the Revenue, the question whether the interest earned on the
fixed deposits is business income or income from other sources will not be
reopened.

6. In so far as the facts of the present case are concerned, the assessed had
taken some fixed deposits for the purposes of availing of credit facilities from the
Bank of Rajasthan. It had claimed a deduction on the ground that the interest
earned on the fixed deposits so obtained is business income. This has been
accepted by the Assessing Officer in his assessment order as is apparent from
the acceptance of the computation of income given by the assessed. Therefore,
we are proceeding on the basis that the income earned by the assessed on the
fixed deposits receipts pledged with the Bank of Rajasthan are required to be
treated as business income in view of the assessment order passed in the case of
the assessed.

7. The second question that would arise, as a result of the decision of this court,
is whether the deduction claimed by the assessed on the interest earned from
these fixed deposits can be adjusted against the interest paid by the assessed to
the Bank of Rajasthan in view of Explanation (baa) to Section 80HHC of the
Income Tax Act, 1961.

8. In paragraph (ix) of the decision rendered by this Court under the heading
"Conclusions", it has been held as follows:

Where, as a result of the computation of profits and gains of business and
profession, the Assessing Officer treats the interest receipt as business income,
then deduction should be permissible, in terms of Explanation (baa) of the net
interest, i.e., the gross interest less the expenditure incurred for the purposes of
earning such interest. The nexus between obtaining the loan and paying interest
thereon (laying out the expenditure by way of interest) for the purpose of
earning the interest on the fixed deposit, to draw an analogy from Section 37,
will require to be shown by the assessed for application of the netting principle.

9. On reading of the aforesaid conclusion, it is clear that a nexus has to be
established between obtaining the loan (as in the case of the assessed from the
Bank of Rajasthan) and paying interest thereon with the purpose of earning
interest on the fixed deposits which have been pledged with the bank for the
purposes of obtaining the loan. Whether the nexus is established or not is the
question and that has to be determined by the authorities below as a question of
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fact.

10. It is submitted by learned Counsel for the Revenue that in so far as the
present case is concerned, the matter ought to be remanded back to the file of
the Assessing Officer for determining the fact whether the nexus has been
established or not.

11. On a reading of the order passed by the Tribunal, we are not in agreement
with the view expressed by learned Counsel for the Revenue.

12. It has been mentioned in paragraph 3 of the order passed by the Tribunal
that the Commissioner of Income Tax (Appeals) had held that the fixed deposits
pledged by the assessed were a part of the business assets and the interest
earned thereon had a direct nexus with the payment of interest. The Tribunal has
also recorded in paragraph 4 of the order that the interest received and paid
have a close nexus, on the facts found by the Commissioner of Income Tax
(Appeals) which were not disputed before the Tribunal.

13. This being the factual position, it is quite clear that the assessed had been
able to establish the nexus as required by paragraph (ix) arrived at by this Court
in Rishi Dev Batra Vs. Dr. (Mrs.) Anup Suri . As mentioned above, this is a finding
of fact which cannot be disturbed unless and until some perversity is shown.

14. In so far as the present case is concerned, we do not find any perversity in
the factual conclusions drawn by the Tribunal and the Commissioner of Income
Tax (Appeals).

Under the circumstances, we find that no substantial question of law arises for
consideration and the appeal is accordingly dismissed.
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