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Judgement

D.A. Mehta, J.

The Tribunal, Ahmedabad Bench, has referred the following two questions u/s
256(1) of the Income Tax Act, 1961, (hereinafter referred to as

''the Act), at the instance of the Commissioner of Income Tax, Gujarat-III,
Ahmedabad:

1. Whether the Tribunal is right in law in setting aside the order made by the
Commissioner of Income Tax u/s 263 of the Income Tax Act, 1961?

2. Whether the Tribunal is right in law in holding that the assessee should be
assessed in the status of Body of Individual?

2. The assessment year is 1982-83 and the relevant accounting period is the
year ended on 30-6-1981. The assessee filed its return of income in

the status of Body of Individual and the assessing officer accepted the same
while framing assessment u/s 143(3) on 29-2-1984. The

Commissioner of Income Tax initiated revisional proceedings u/s 263 of the Act
after issuing showcause notice to the assessee. The Commissioner
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of Income Tax did not accept the explanation tendered by the assessee and set
aside the assessment order directing the assessing officer to adopt

the status of the assessee as that of Association of Persons and levy tax in
accordance with law vide his order dated 27-3-1986.

3. The assessee challenged the order of the Commissioner of Income Tax made u/
s 263 of the Act by way of an appeal before the Tribunal who,

for the reasons stated in its order dated 21-6-1988, held that the Commissioner
of Income Tax was in error in exercising jurisdiction u/s 263 of the

Act and that the assessee was liable to be assessed in the status of Body of
Individual. The Tribunal for the purpose of upholding the contention of

the assessee regarding its status relied on decision of this court in the case of
Commissioner of Income Tax, Gujarat III Vs. Harivadan

Tribhovandas, .

4. Mr. B.B. Naik, learned standing counsel appearing on behalf of the applicant-
revenue, submitted that the Tribunal had erred in accepting the

stand of the assessee. That as per declaration of the donor, executed on
21-6-1981, the donees were only entitled to distribute amongst

themselves the gifted property, The moment the donees came together to earn
income from the gifted amount, their action gave rise to a situation

whereunder they were required to be assessed under the Act in the status of
Association of Persons. He, therefore, urged that the order of the

Commissioner of Income Tax be upheld. In support of the submission, reliance
was placed on the decision in the case of M/s. Meera and

Company, Ludhiana etc. Vs. Commissioner of Income Tax, Punjab, J and K and
Chandigarh, Patiala, to contend that once there was an

organised activity jointly carried on to produce income, it was a clear case of a
joint business venture of a few individuals entitling the revenue to

assess the said person in the status of Association of Persons.

5. Though served, there is no appearance on behalf of the respondent-assessee.

6. The Commissioner of Income Tax can exercise jurisdiction u/s 263 of the Act,
provided the two prerequisite conditions stand satisfied, viz., (i)

the order of the assessing officer sought to be revised is erroneous; (ii) it is
prejudicial to the interests of the revenue. If one of them is absent Le., if

the order of the assessing officer is erroneous but is not prejudicial to the
revenue, or if it is not erroneous but is prejudicial to the revenue, recourse
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cannot be had to section 263 of the Act. The provision cannot be invoked to
correct each and every type of mistake or error committed by the

assessing officer. These are the observations made by the Hon''ble Apex court in
the case of Commissioner of Income Tax Vs. Dowel Erectors, .

The Supreme Court, further, goes on to interpret the phrase ""prejudicial to the
interests of the revenue"" and states that when an Income Tax Officer

adopted one of the courses permissible in law or where two views are possible
and the Income Tax Officer has taken one view with which the

Commissioner of Income Tax does not agree, the assessment order cannot be
treated as an erroneous order prejudicial to the interests of the

revenue, unless the view taken by the assessing officer is unsustainable in law.

7. Applying the aforesaid tests, it is apparent that in the facts of the present
case, it is not possible to state that the view adopted by the Assessing

Officer is unsustainable in law in the light of the decision of the Apex court in the
case of Meera & Co. (supra). In case of Meera & Co. (supra)

the Apex court was called upon to decide as to what would be the correct status
of the assessee, whether Body of Individual or Association of

Persons. One individual expired intestate leaving behind mother, widow and
minor children. They inherited the business carried on by the deceased

individual. After the mother relinquished her share, the widow continued the
business, but claimed that the income was liable to be assessed in the

hands of the widow and the three minor children in equal shares. The
department did not accept the contention and assessed in the status of Body

of Individual. When the matter was carried up to the Apex Court, it was held that
""it did not make any difference that the widow and the minor

sons did not start the business. The business was inherited. But the f act that the
business has been continued by the widow on her own behalf as

well as on behalf of the minor sons after buying the interest of the mother goes
to show that there is an organised activity jointly carried on to

produce income. It is a clear case of a joint business venture of a few individuals.
The income of this business has been rightly assessed in the status

of a ''Body of Individual''. The Apex court stated that an Association of Persons is
not something distinct and separate from Body of Individual.

That the phrase ""Body of Individual"" was brought on the statute book in 1961
Act to obviate any controversy as to whether only combinations of
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human beings are to be treated as a unit of assessment, Le., whether the
combinations should be only of individuals and individuals and that

combination of non-individuals or combinations of individuals and non-individuals
would not f all within other categories enumerated in section

2(31) of the Act,

8. In the present case, as can be seen from the facts on record, three individuals
were jointly donated a sum by the donor under a declaration

dated 21-6-1981. The said sum was invested by them and interest income
returned in the status of Body of Individual. Thus, the facts are similar

to the situation which was prevalent before the Apex court in the case of Meera &
Co. (supra). Applying the said ratio, it is apparent that the

Tribunal has correctly held the status of the assessee to be Body of Individual.

9. In the result, question No. 1, referred to the Court, is answered in the
affirmative, i.e., in favour of the assessee and against the revenue.

Similarly, question no. 2 is also answered in the affirmative, i.e., in favour of the
assessee and against the revenue. The reference stands disposed of

accordingly. There shall be no order as to costs.
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