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Judgement

Ashok Bhan, J.—The Commissioner of Income Tax, Karnataka, has filed this
petition u/s 256(2) of the Income Tax Act, 1961, seeking a mandamus directing
the Income Tax Appellate Tribunal, Bangalore (for short "the Tribunal"), to refer
the following two questions of law along with the statement of case to this court
for its opinion :

"(1) Whether, on the facts and in the circumstances of the case, the Income Tax
Appellate Tribunal is justified in law in cancelling the penalty u/s 271(1)(c)
levied ?

(2) Whether, the Income Tax Appellate Tribunal is justified on the facts, in the
circumstances of the case and in law in coming to the conclusion that the
assessee had not concealed the particulars of its income ?"

2. These petitions relate to the assessment years 1986-87, 1987-88 and
1988-89, respectively. They were all disposed of by a common order of the
Tribunal. Reference petitions were also disposed of by the Tribunal by a common
order. We also propose to dispose of them by a common order.

3. The assessee had filed the original returns for the respective assessment years
disclosing an income of Rs. 34,150, Rs. 62,190 and Rs. 97,370. After the filing of
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the return a survey was conducted. After the survey the assessee filed revised
returns for the respective years disclosing income of Rs. 17,30,350, Rs. 3,28,680
and Rs, 11,26,600, respectively. The Assessing Officer framed the assessment on
the revised returns and simultaneously issued notice for imposition of penalty on
the ground that the assessee was guilty of concealment of income. The plea was
that the revised returns '' were filed after the survey was conducted and,
therefore, there was a concealment of income on the part of the assessee. In
pursuance of the notice issued and after taking into consideration the returns
filed the assessing authority levied penalty of Rs. 8,40,000, Rs. 6,29,170 and Rs.
5,41,484 for the respective assessment years 1986-87, 1987-88 and 1988-89.

4. The assessee being aggrieved filed an appeal before the Commissioner of
Income Tax (Appeals) which was dismissed. The order of the Assessing Officer
levying penalty was confirmed. The assessee being aggrieved filed a further
appeal before the Tribunal which was allowed. It was held that there was no
concealment on the part of the assessee. The assessment had been framed as
per the revised returns filed by the assessee. The order levying penalty was
quashed.

5. The Revenue filed a petition u/s 256(1) requesting the Tribunal to refer the
two questions of law said to be arising from the order of the Tribunal which has
been dismissed holding that the finding regarding concealment of income was a
finding of fact and no referable question of law arises.

6. We have examined the order of the Tribunal carefully and we are in agreement
with the same. In our opinion, the finding recorded by the Tribunal is a finding of
fact and no referable question of law arises. Dismissed.
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