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Judgement

Srinivasa Iyengar, J.—The Income Tax Appellate Tribunal, Bangalore Bench, has
referred the following question for the opinion of this court :

"Whether, on the facts and in the circumstances of the case, the Tribunal was
right in law in holding that the sum of Rs. 31,194 could not be assessed as
income of the assessee from undisclosed sources in the assessment year
1960-61 ?"

2. An assessment had been made on the assessee who is an individual, for the
assessment year 1960-61, on March 15, 1962, under the provisions of the Indian
I. T. Act, 1922. Subsequently, on the ground that certain in income had escaped
assessment and that the assessee had credited certain amounts by way of
borrowings on hundis, and such borrowings were bogus, proceedings for
reassessment were taken and notice was issued under s. 148 of the I. T. Act,
1961. This notice was served on the assessee on March 26, 1969, and ultimately
reassessment was made on March 27, 1973, including therein a sum of Rs.
31,194 as representing the peak credit of hundi loans as in the month of August,
1958. The ITO had treated this as income from business. The assessee preferred
an appeal. But the AAC confirmed the action of the ITO. On further appeal to the
Tribunal, it held that the said amount could not be treated as income from
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business and that it could be treated only as income from other sources. In that
view, it held that as the assessment related to the assessment year 1960-61 and
the assessment had been completed under the 1922 Act, the previous year in
respect of such income from undisclosed sources would be the financial year and,
therefore, the assessment year in which it could be assessee was the assessment
year 1959-60, and s. 68 of the 1961 Act could not be invoked for this purpose.
It, accordingly, deleted the addition in the reassessment for 1960-61.

3. At the instance of the Commissioner, the above question has been referred to
this court. It appears to us that the matter is covered by the enunciation of the
law by the Supreme Court in the case of Govind Das and Others Vs. The Income
Tax Officer and Another, . The reassessment proceedings in the instant case,
could be taken under the 1961 Act, by virtue of the provisions of s. 297(2)(d)(ii),
which are as follows :

"(d) Where in respect of any assessment year after the year ending on the 31st
day of March, 1940, - ....

(ii) any income chargeable to tax had escaped assessment within the meaning of
that expression in section 147 and no proceedings u/s 34 of the repealed Act in
respect of any such income are pending at the commencement of this Act, a
notice u/s 148 may, subject to the provisions contained in section 149 or section
150, be issued with respect to that assessment year and all the provisions of this
Act shall apply accordingly."

4. The Supreme Court in the aforesaid decision observed thus (head-note) :

"The words ''all the provisions of this Act shall apply accordingly'' in clause (ii) of
section 297(2)(d) of the Income Tax Act, 1961, merely refer to the machinery
provided in the new Act for the assessment of escaped income. They do not
import any substantive provisions of the new Act which create rights or liabilities.
The word ''accordingly'' in the context means nothing more than ''for the purpose
of assessment'' and it clearly suggests that the provisions of the new Act which
are made applicable are those relating to the machinery of assessment. The
substantive law to be applied for determining the liability to tax must necessarily
be the law under the old Act, for, that is the law which applied during the
relevant assessment years and it is that law which must govern the liability of
the parties."

5. There is no dispute that in regard to such income from undisclosed sources
the previous year was to be taken as the financial year and it could be assessed
in the assessment year corresponding to the said financial year. Under the 1922
Act, this undisclosed income could be brought to tax only in the assessment year
1959-60, vide Baladin Ram Vs. Commissioner of Income Tax, Uttar Pradesh, A
change has been introduced by s. 68 of the 1961 Act, where, in regard to such
income, the previous year adopted by the assessee would be the previous year
which, in the instant case, would be the year ending June 30, 1959, and if s. 68
applied, the income could be brought to tax in the assessment year 1960-61. But
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s. 68 creates a new liability to be assessed for a particular ar year. Section 68
does not contain any words, indicating its retrospective operation. So far as the
assessment year 1960-61 is concerned, the law applicable was what had been
provided for in the 1922 Act. Section 68 of the 1961 Act could not be invoked
with a view to include the income from undisclosed sources which arose in
August 1958, in the assessment for 1960-61. The view taken by the Tribunal is
correct. We, accordingly, answer the question in the affirmative and in favour of
the assessee.
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