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Judgement

N. Kumar, J.—This appeal is by the Revenue challenging the order passed by the
Tribunal, which has held that the assessee has paid the service tax and interest
even before the issue of show-cause notice, and therefore in view of section
73(3) of the Finance Act 1994 no penalty could be levied. Aggrieved by the same
the Revenue is in appeal. The material on record discloses that the assessee had
not disputed the leviability of service tax in respect of their activity. However,
after investigation he had paid the service tax with interest as and when it
became due. It is only during the course of investigation that the officials pointed
out this default of the assessee. The assessee opened his eyes and then
promptly paid the service tax with interest. It is after such payment, the
authorities issued the show-cause notice calling upon him to show cause why
penalty should not be imposed. Being not satisfied with the reasons given by
him, the assessing authority proceeded to pass an order imposing penalty.

2. The Appellate Commissioner set aside the penalty imposed u/s 76 but
confirmed the penalty imposed under sections 77 and 78. Aggrieved by the same
the assessing authority preferred the appeal before the Tribunal. The Tribunal has
set aside the penalty on all counts. It is aggrieved by the said order, the present
appeal is filed.
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3. Sub-section (3) of section 73 of the Finance Act, 1994, provides that, where
any service tax has not been levied or paid or has been short-levied or short-paid
or erroneously refunded, the person chargeable with the service tax, or the
person to whom such tax refund has erroneously been made, may pay the
amount of such service tax, chargeable or erroneously refunded, on the basis of
his own ascertainment thereof, or on the basis of tax ascertained by the Central
Excise Officer before service of notice on him under sub-section (1) in respect of
such service tax, and inform the Central Excise Officers of such payment in
writing, who, on receipt of such information shall not serve any notice under sub-
section (1) in respect of the amount so paid. Therefore, it is clear before the
issue of show-cause notice the assessee acknowledges the leviability to pay the
entire service tax due with interest and pays the same; then the authorities are
precluded from issue of show-cause notice.

4. In these circumstances, the order passed by the Tribunal is strictly in
accordance with the aforesaid statutory provision and docs not suffer from any
legal infirmity which calls for interference. No merit. Appeal stands dismissed. In
view of the fact that we are dismissing the appeal on merits, the application for
condonation of delay in filing the appeal is also dismissed.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/commissioner-of-service-tax-… Page 2 of 2


