Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date :11/09/2026

(2001) 02 GUJ CK 0047
In the Gujarat High Court
Case No : Wealth Tax Reference No. 18 of 1985

Commissioner of Wealth-Tax APPELLANT
Vs
Hasmukhlal Maganlal RESPONDENT

Date of Decision : 22-02-2001

Acts Referred:
Wealth Tax Act, 1957 — Section 4(1), 5, 5(1)(4)

Citation : (2001) 02 GUJ CK 0047
Hon'ble Judges : M.S. Shah, J;]J.M. Panchal, ]
Bench : Division Bench

Advocate : Akil Kureshi and Manish R. Bhatt, for the Appellant; Notice Served,
for the Respondent

Final Decision : Dismissed

Judgement

M.S.Shah, J.—In this reference at the instance of the revenue, the following
question is referred for our opinion in respect of assessment year 1978-79 :-

"Whether, on the facts and in the circumstances of the case, the Tribunal was
right in law in coming to the conclusion that the assessee was entitled to
deduction u/s. 5(1)(iv) of the Wealth-tax Act, 1957 ?"

2. The assessee had claimed deduction u/s 5(1)(iv) of the Wealth Tax Act, 1957
to the extent of Rs. 1,00,000/- in respect of the office and factory building
belonging to a partnership firm in which the assessee was a partner. The Wealth-
tax Officer disallowed the claim. The assessee, however, succeeded in appeal
before the Commissioner of Wealth-tax. The said decision was confirmed by the
Tribunal in appeal filed by the revenue. Hence, this reference at the instance of
the revenue.

3. Before dealing with the submissions of the learned counsel for the revenue, it
will be useful to refer to the relevant statutory provisions.

"4.(1) In computing the net wealth -

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/commissioner-of-wealth-tax-... Page 1 of 4



(@) cov e e

(b) of an assessee who is partner in a firm or a member of an association of
persons (not being a co-operative housing society), there shall be included, as
belonging to that assessee, the value of his interest in the assets of the firm or
association determined in the manner laid down in Schedule III:

5. Wealth-tax shall not be payable by an assessee in respect of the following
assets, and such assets shall not be included in the net wealth of the assessee -

(1) t0 (i) vov ve e e

(iv) one house or part of a house belonging to the assessee;"
4. The controversy may briefly be set out as under:-

While computing an individual''s wealth who is a partner in a firm, u/s 4(1)(b) of
the Wealth Tax Act, the partner's share in the assets of a partnership firm is to
be included. According to the assessee, the assets of the partnership firm really
belong to all the partners, as partnership firm is nothing but a compendious
collective term for partners. Hence, before determining the assets of the firm,
exemptions u/s 5 of the Wealth Tax Act including one under clause (iv) of sub-
section (1) are required to be applied even where net assets in question belong
to the firm, and not to the individual partner concerned.

On the other hand, according to the revenue, exemptions u/s 5 of the Act are to
be applied after determining the assets of the firm and before determining the
wealth of the individual partner. Hence, if the properties covered by Section 5(1)
(iv) belong to the firm and not to he partner concerned individually, the
exemption under the said clause will not be available to the partner.

5. At the hearing of this reference, Mr Akil Kureshi, instructed by Mr Manish R
Bhatt for the revenue has submitted that although there is a decision of this
Court in Commissioner of Wealth Tax Vs. Maheshkumar R. Patel, taking the view
in favour of the assessee, the Rajasthan High Court in Prakash Chand Modi Vs.
Commissioner of Wealth-tax, has taken the view in favour of the revenue and
has held that the partner is not entitled for the grant of exemption u/s 5(1)(iv) of
the Wealth-tax Act in respect of a building owned by the partnership firm which,
in fact, collectively belongs to the partners. The learned counsel has, therefore,
submitted that the decision of this Court in Maheshkumar's case (Supra)
requires reconsideration.

6. Though served, none appears for the respondent-assessee.

7. Having carefully gone through the decision dated September 2, 1994 of this
Court in the case of Maheshkumar (Supra) reported in 1995 and also the
decision dated May 10, 1996 of the Rajasthan High Court in the case of Prakash
Chand Modi (Supra), we are not inclined to accede to the request made by the
learned counsel for the revenue because the view taken by this Court in
Maheshkumar''s case (Supra) is in consonance with the decision of the Apex
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Court in Juggi Lal Kamlapat Bankers and Another Vs. Wealth Tax Officer, Special
Circle C-Ward, Kanpur and Others, . In the said decision, it has been held by the
Apex Court that wealth-tax has been levied on the net wealth of an individual or
a HUF meaning thereby the aggregate value of all the assets belonging to such
assessee minus all the debts owed by him. Under the definition of " assets"
property of every description, movable or immovable is included and since a
partner's interest in a firm either in his individual capacity or in his capacity as a
karta of an HUF is property, the same would be includible in the expression
“assets'' which will have to be taken into account while computing the net wealth
of such individual or HUF. While Section 4(1) deals with the computation of the
net wealth of an individual and it also enacts a deeming provision in the sense
that certain assets which do not in fact or in reality belong to the assessee but to
some one else are also to be treated as belonging to the assessee and are to be
included in the net wealth, but a careful reading and analysis of clauses (a) and
(b) of sub-section (1) of Section 4 makes it clear that there is a great difference
between the cases covered by sub-clauses (i) to (v) of clause (a) on the one
hand and the cases covered by clause (b) on the other hand. Clause (a) refers to
five situations in all of which the asset is held by some one other than the
assessee (e.g. held by the spouse or minor child of such assessee to whom such
asset has been transferred by such assessee directly or indirectly otherwise than
for adequate consideration, etc.) and it is provided by section 4(1)(a) that such
asset held by that some one else shall be treated as belonging to the assessee -
a deeming provision in the real sense of creating a legal fiction. But under clause
(b) it is provided that where the individual assessee is a partner in a firm it is the
value of his interest in the firm determined in the prescribed manner that is to be
treated as belonging to him and is includible in his net wealth. After giving the
aforesaid analysis, the Apex Court has in terms held that clause (b) is not a
deeming provision in the sense in which a deeming provision is made in clause
(@). It cannot be said that the interest of a partner in a firm does not belong to
him; it in fact belongs to him and no legal fiction is required for treating it as
belonging to the partner. The proper way to interpret clause (b) would be that
the deeming part of it relates to the quantum of his interest in the firm
determined in the prescribed manner which is to be treated as belonging to him
and includible in his net wealth.

8. In view of the aforesaid clear pronouncement of the Apex Court, it is obvious
that in computing the value of his assets, a partner's share in the assets of a
partnership firm will have to be included but before determining the value of the
assets of the firm, the exemptions applicable u/s 5 such as under clause (iv) of
sub-section (1) of Section 5 will have to be granted.

8. The decision of the Rajasthan High Court in Prakash Chand Modi''s case
(Supra) decided in May, 1996 does not contain any reference to the decision of
the Apex Court in Juggi Lal Kamlapat Bankers'" case (Supra) which was reported
in the year Juggi Lal Kamlapat Bankers and Another Vs. Wealth Tax Officer,
Special Circle C-Ward, Kanpur and Others, . It appears that the Rajasthan High
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Court followed its decision in Smt. Ganga Devi and Others Vs. Commissioner of
Wealth-tax, which was purportedly based on the judgment of the Supreme Court
in Commissioner of Income Tax, Madras Vs. R.M. Chidambaram Pillai and
Others, . In Chidambaram Pillai''s case (Supra), however, the question for
consideration was whether the assessee, a partner in a firm, who in addition to a
share in the profits was entitled to salary for service under the firm, was entitled
to apportionment of the salary as part being attributable to agricultural income
and whether the salary had to be apportioned in the same proportion as income
in the tea estate was to be apportioned. It is thus obvious that the controversy
there was entirely different and the same cannot be said to be relevant for
deciding the controversy under the aforesaid provisions of the Wealth Tax Act,
1957. We therefore, see no reason to reconsider the view taken by this Court in
Commissioner of Wealth Tax Vs. Maheshkumar R. Patel, .

10. In view of the above discussion, we answer the question in the affirmative
i.e. in favour of the assessee and against the revenue.

The reference accordingly stands disposed of with no order as to costs.
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