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Judgement

R. R. K. Trivedi, J.—In this petition, learned counsel for the caveator Shri Sudhir
Agarwal appeared and accepted notice on behalf of Ved Pal Singh. The caveator
was directed to be impleaded as respondent No. 5 in the writ petition. Counter
and rejoinder affidavits have been exchanged and the learned counsel for
petitioners, learned standing counsel and learned counsel for the caveator have
agreed that the petition be decided finally at this stage.

2. Chaudhary Chotu Ram Post Graduate College, Muzaffarnagar (hereinafter
referred to as the College) is affiliated to Choudhary Charan Singh University,
Meerut. State Government in exercise of powers under Section 58 (1) of U. P.
State University Act, 1973 (hereinafter referred to as the Act) served a show
cause notice on the management of the college as to why authorised controller
may not he appointed to manage the affairs of the college for irregularities
committed by the management and mentioned in the notice. The notice dated
321995 has been filed as Annexure 3 to the writ petition. In this notice as many
as ten grounds for taking action under Section 58 (1) of the Act have been
shown which relate mainly to financial matters. The State Government
simultaneously also passed an order under Section 58 (2) of the Act as pending
the management during the pendency of proceedings. The order has been filed
as Annexure 5 to the writ petition. Aggrieved by this order, suspending the
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management and appointing Collector, Muzaffarnagar as authorised controller,
petitioners have approached this Court. Under Article 226 of the Constitution.

3. Learned counsel for petitioner has submitted that the Committee of
Management was elected on dated 22121994 with Shri Samey Singh as
President and Shri Ishwar Singh Mallik as Secretary. Ibis newly elected
Committee of Management could hardly function for a month and the impugned
order has been passed without giving any opportunity in arbitrary manner. It has
also been submitted that under Section 58 (2) of the Act, the State Government
is required to record reasons for passing orders which ''means that order should
be selfexplanatory. However, the impugned order contains only conclusions and
not the reasons. Thus the order violative of the principles of natural justice as
well as the mandatory provisions of section 58 (2) of the Ac t. Learned counsel
has further submitted that no reason has been recorded showing .necessity of
the immediate action. Learned counsel for petitioners has placed reliance on
certain judgment of this Court as well as the Apex Court.

4. Learned counsel for respondents, on the other hand, submitted that from a
perusal of the provisions of Section 58 (2) of the Act, it is cleat that the occasion
for forming opinion is at the time when the State Government decides to issue
notice and at that stage an opinion can be formed only on the basis of the
material available. The impugned order contains sufficient reasons and prima
facie satisfaction for putting the management under suspension during pendency
of the proceedings. If on the material available at this stage the view taken by
the State Government is possible, the order fulfils the requirement of law and no
interference can be made by this Court with the conclusion arrived at by the
State Government, It has been further submitted that that it is interlocutory
order and petitioners will have full opportunity to submit their explanation and
contest the notice and for this reason also no interference is required. Learned
counsel for respondent has also placed reliance on certain authorities.

5. I have considered the submissions made by the learned counsel for the
parties. As clear from the submissions made by the counsel for the parties, the
impugned order, Annexure 5 to the writ petition, has been assailed on behalf of
the petitioners mainly on the ground that it does not contain reasons for
suspending the management during pendency of the proceedings under Section
58 (1) of the Act. For better appreciation of the controversy it would be
appropriate to reproduce the impugned order :

From a perusal of Section 58 (2) of the Act, it is apparent that State Government
while issuing notice under Section 57 of the Act, may form an opinion to suspend
the management during pendency of the proceedings. There is a further
mandatory requirement that reasons should be recorded that immediate action is
necessary in the interest of the college.

6. Now, it has to be seen whether the impugned order satisfies the aforesaid
requirements or not. Para 2 of the impugned order states that the irregularities
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mentioned in the notice are serious. Thus, ail the grounds mentioned in the
notice stands incorporated by reference in the impugned order and as both the
notice as well as the impugned order have been served on the petitioners
together, the grounds mentioned in the notice provided material for forming the
opinion. The impugned order further says that the property of the college has
been substantially diverted, misapplied and misappropriated to the detriment of
the interest of th?s college, Para 3 of the impugned order then says that an
immediate action is necessary in the interest of the college. A Division Bench of
this Court in identical facts and circumstances in the case of in the Svami
Devanand Snatak Mahavidyalaya and another v. State of U. P. and another 1979
ALJ NOC 23 (DB) has occasion to consider the provisions of Sections 57 and 58
(2) of the Act and the view expressed by the Division Bench squarely covers the
facts and circumstances of the present case. It would be appropriate to
reproduce the observations of the Division Bench hereunder :

"The words ''while issuing a notice under Section 57 is of opinion'' occurring in
subsection (2) of Section 50 pinpoint the stage at which an order suspending the
management can be passed and that stage is the point of time of issuing notice
under Section 57. When Section 58 (2) contemplates the passing of an order
suspending the management at the stage of the issuing of the notice itself there
seems to be no doubt that an opportunity of hearing being given prior to the
passing of an order suspending the management was ruled out by the provisions
contained in Section 58, if not expressly then by necessary implication. The
nature of the power conferred* the purpose for which it is conferred and the
effect of the exercise of that power do not lead to a different conclusion. Thus
the State Government''s order Suspending management without giving and
opportunity of hearing cannot be held to be illegal on the ground that it was
violative of the principles of natural justice."

"An order contemplated by Section 50 (2) is of necessity to be passed ex parte
and on the basis of the information which may have been received under Section
57 of the Act at the stage when this order is passed the explanation of the
management is not before the State Government and the reasons which are to
be recorded by it can naturally not be expected to be such reasons which may
show as to why and how the explanation given to the charges has been
considered. In the very nature of things the opinion which the State Government
is to form on the question as to whether immediate action is necessary in the
interest of the college will be a prima facie opinion based on ex parte material
and not a final opinion given after considering the cases of both the parties."

"The only finding which has to be given or the conclusion which has to be
reached by the State Government before passing an order under subsection (2)
of Section 58 is that immediate action is necessary in the interest of the college
to suspend the management. To expect that a finding should be recorded by the
State Government that the information conveyed to it under Section 57 is correct
would not be proper inasmuch as at this stage there is nothing to discredit the
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information received. What has to be seen by the State Government is whether,
if the facts stated in the information are correct on their face value a case has
been made out for appointing an authorised controller under Section 50 (1). At
this stage, no better reasons can be expected to be recorded except that the
State Government is prima facie satisfied that the information conveyed to it
makes out a case for taking action under Section 58."

7. If the facts of the present case are considered in the light of the aforesaid
Division Bench judgment, in my opinion the requirements of Section 58 (2) of
the Act have been fully satisfied. At this exparte stage while issuing notice the
opinion could be formed only on the basis of the material available. After perusal
of the financial irregularities mentioned in the notice, it cannot be said that the
opinion formed by the State Government and the conclusions arrived at were not
possible. It is quite different thing that after considering the explanation given by
the petitioners this opinion or conclusion may be rendered unsustainable but this
Court hat to judge the legality of the order only on the basis of the material
which was before the State Government and not with the help of the explanation
given by the petitioners.

8. I have gone through the judgments cited by learned counsel for petitioners
and, in my opinion, none of the cases cited are in any way helpful to the
petitioners in the present case. In case of Union of India v. M. L. Kapoor and
others, reported in AIR 1974 SC 87, the circumstances were entirely different.
Hon''ble Supreme Court held that it is incumbent on the selection committee to
state reasons in a manner which would disclose how the record of each
superseded officer stood in relation to records of others who were to be preferred
for promotion. The Court also observed that the recording of reasons is
necessary as it is the only visible safeguard against possible injustice and
arbitrariness in making selections. In the present case there is no dispute that
law itself makes it imperative that for suspending the management during
proceedings reason are to be recorded that immediate action is necessary in the
interest of the college. However, a perusal of the impugned order makes it clear
that such reasons showing forming of prima facie opinion have already been
mentioned. Similarly in case of S. N. Mukharjee v. Union of India, reported in AIR
1990 SC 19H4, constitution Bench of Hon''ble the Supreme Court elaborated and
considered the occasions where and when the administrative authorises should
record reasons in support of their orders. In the present case as the law itself
makes it imperative to record reasons, the case does not help petitioners in any
way. Another case on which reliance has been placed is by a Division Bench of
this Court in case of Committee of Management of Soni Thapa Khandelwal Balika
Inter College, Maunath Bhanjan v. State of U. P. and others, reported in 1985
UPLBEC 530. However, from a perusal of the judgment it appears that it was a
final order passed under Sactipn 16D of U. P. Intermediate Education Act. The
Director had not given any reasons and straightway concluded to appoint
authorised controller. In my opinion, the view expressed by the Division Bench is
not applicable in any manner to the facts of the present case and the case is
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clearly distinguishable. Similarly other cases relied on behalf of the petitioners
are distinguishable and do not carry the case of the petitioners any further.

9. For the reasons recorded above, petitioners have failed to make out any case
for interference by this Court under Article 226 of the Constitution. However,
considering the fact that petitioners have already submitted their explanation
along with the material which has also been filed along with the writ petition, it
appears appropriate and proper that the State Government may be directed to
decide the matter finally under Saction58(l) of the Act within a specified period
so that the newly elected committee of management may discharge its functions.

10. The writ petition is thus dismissed. However, the State Government is
directed to take a decision in the matter within a period of three monthe from
the date a copy of this order is filed before the concerned authority. There will be
no order as to costs. The interim order dated 2121995 is vacated.
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