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1. This writ petition is directed against the order whereby the tender of the
Petitioner was rejected and the tender of Respondent No. 5 was accepted by
Respondent No. 2, basically challenging the said acceptance on the ground of
arbitrariness and illegal action of the authorities/Respondents.

2. A preliminary objection has been raised by the Respondents that this writ
petition is not maintainable as the Petitioner had firstly withheld the material fact
of filing the civil suit on the same subject matter wherein his prayer for
maintaining the status quo was refused by the Civil Judge; secondly, Petitioner
had not come with clean hands; thirdly ignorance of law is no excuse and
fourthly whether the Petitioner is involved in Bench hunting. In the above
background, the following facts are necessary.

3. The Petitioner has initially filed a Civil Suit No. 26-A/2006 before the Civil
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Judge Class-II, Kathgora, District Korba on the same subject matter with the
following prayers:

4. Petitioner has translated the above prayers in English in para 3 of the
rejoinder affidavit.

5. After hearing the parties, the Civil Judge by an order dated 10.05.2006
refused the prayer of the Petitioner-Plaintiff to maintain status-quo between the
parties as prayed. According to the preliminary objection, since the interim relief
as prayed was refused to the Petitioner-Plaintiff, it indulged in bench hunting and
filed the present writ petition with the following prayers:

7. RELIEF(S) SOUGHT

7.1. This Hon"ble Court may kindly be pleased to call for the entire records
concerning the case of the Petitioner company from the possession of the
Respondents, for its kind perusal.

7.2. This Hon'"ble Court may kindly be pleased to issue a writ in the nature of
certiorari quashing and setting aside the decision taken by the Respondent
authorities in rejecting the tender of the Petitioner company, by declaring the
same to be illegal and inoperative in law.

7.3. This Hon"ble Court may kindly be pleased to issue a writ in the nature of
mandamus directing the Respondents to consider the tender submitted by the
Petitioner company in accordance with law and as per the terms and conditions
of the tender documents.

7.4. Any other relief or reliefs which this Hon"ble Court may think proper in view
of the facts and circumstances of the case, may also kindly be granted.

7.5. Cost of the petition be also awarded.

6. According to the rules of this Court it is mandatory for the Petitioner to
categorically mention in the pleadings of the writ petition whether any similar
case has been filed in some other Court or not? The said fact has been indicated
as under:

Para 09 of the writ petition -REMEDIES EXHAUSTED:

The Petitioner declares that in view of the facts and circumstances of the case,
he is left with no other alternative remedy except to approach. before this
Hon'"ble Court for redressal of his grievances.

Para 10 of the writ petition-MATTER NOT PENDING BEFORE ANY OTHER COURT
OF LAW:

The Petitioner categorically declared that the matter regarding which this petition
has been made, is not pending before any other Court of law.

7. No application was moved by the Petitioner/Plaintiff before the Civil Court in
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the pending matter referred to hereinabove for withdrawal of the civil suit before
filing of this writ petition on 21.06.2006. It is pertinent to indicate that para 10 of
the writ petition quoted hereinabove is silent about the pendency of the Civil
Suit. This silence of the Petitioner is to be examined in light of the facts stated by
the Petitioner in the writ petition and in the rejoinder affidavit wherein an
attempt has been made to justify why the Petitioner has failed to mention filing
of the civil suit in the civil Court with respect to the same subject matter. Para 2
of the rejoinder affidavit reads as under:

2. The res. No. 2 to 4 has filed their return and has contended that the Petitioner
was not found fit in Techno Commercial Bid "Part-II" as per the condition of
tender, therefore, the price bid offered by the Petitioner was not opened. The
Respondent No. 2 to 4 has further contended that the Petitioner had filed a civil
suit arising out of the same transaction and has not mentioned this fact in his
writ petition The Respondent No. 2 to 4 has further contended that since the
Petitioner has not completed the other formalities required for submission of
tender and looking to the fact that he was not qualified in Techno Commercial Bid
his price bid was not opened. It is further contended that the decision taken by
Respondent No. 2 to 4 was passed in bona fide exercise of powers after following
due procedure by the competent authority. Since, the Respondent No. 2 to 4 had
made submission contrary to the facts it is necessary to controvert the
allegations leveled by Respondent No. 2 to 4.

8. In the above paragraph, the Petitioner has admitted that Petitioner had filed a
civil suit arising out of the same transaction and has not mentioned this fact in
the writ petition. Further in para 3 of the rejoinder affidavit, the Petitioner has
not disputed filing of the civil suit as referred hereinabove and has further
attempted that the suit filed by the Petitioner though arising out of the same
transaction was for a different relief altogether. Para 3 of the rejoinder affidavit.

Para 3 of the rejoinder affidavit. The contention of the Respondent No. 2 to 4
that the Petitioner has filed a civil suit before the Court of Civil Judge Class-II,
Katghora, Distt. Kbrba is not disputed. It is respectfully submitted that the suit
which was filed by the Petitioner though arising out of the same transaction was
for a different relief altogether. The relief which was claimed by the Petitioner
before the Civil Court was as under:

(i) To issue a declaration to the effect that the tender of Defendant No. 2
accepted by Defendant No. 1 and the LOI order dated 22.04.2006 issued in
favour of Defendant No. 2 is illegal and void.

(i) To issue a permanent injunction in favour of Plaintiff restraining the
Defendant No. 1 not to receive the instrument or work from Defendant No. 2 in
respect to tender No. 021-10/I and C-1/T 136-04.

(iii) That looking to the circumstances of the case to grant any other relief.

(iv) To grant cost of litigation from Defendant No. 1 and 2.
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9. Learned Counsel for the Petitioner submitted that the relief claimed before this
Hon'"ble Court is for quashing of the decision taken by the Respondent
authorities in rejecting the tender of the Petitioner''s company and for a direction
to consider the tender submitted by the Petitioner''s company in accordance with
law. It is further submitted that since the relief claimed before the Civil Court as
well as before this Hon'"ble Court are different, the Petitioner has not mentioned
this fact in paras 9 and 10 of the writ petition. It is further indicated that since
the Petitioner was filing the writ petition arising out of the same transaction, the
Petitioner on 19.06.06 advised the counsel appearing before the Civil Court to
withdraw the suit filed by it. In pursuance of the direction given by the Petitioner
the counsel appearing before the Civil Court on 22.06.2006 filed an application to
withdraw the suit along with an application to hear the application for withdrawal
of the suit expeditiously. Copies of application dated 22.06.2006 are collectively
filed herewith as Annexure-P/4. It is further submitted that the Presiding Officer
put the matter for 22.07.06, and on 22.07.06 as well as on 24.08.06 the
Presiding Officer was on inspection and ultimately on 12.09.06 the suit was
dismissed for want of prosecution. Copy of order sheets from 22.06.06 till
12.09.06 is filed herewith as Annexure-P/5. In these circumstances, it was
submitted that the Petitioner has not suppressed anything from this Hon'"ble
Court, since the relief claimed before the Civil Court as well as before this
Hon"ble Court were entirely different. Therefore, the Petitioner has not
mentioned this fact that for a different relief he had filed a suit before the Civil
Court.

10. An attempt has been made by the Petitioner to justify its stand as to why
Petitioner has not referred, filing of the civil suit in paras 9 and 10 of writ
petition. We find that the Petitioner has admitted in paras 2 and 3 of the
rejoinder affidavit in totality that both writ petition and civil suit are arising out of
the same transaction. We have further analytically examined the occasion of
filing of the writ petition and we come to the conclusion that since the
Petitioner''s prayer for maintaining status quo was refused by an order dated
10.05.2006 by the Civil Court, the Petitioner decided to approach this Court by
molding relief which most of the times can be little different from the suit for the
reason that in writ petitions the prayer is to be made vis-a-vis for issuance of
particular writ in its nature.

11. We are of the considered opinion that it is the bounded duty of the Petitioner
with all fairness to make mention about the pendency of the civil suit. There
cannot be any doubt that the subject matter of the civil suit and the writ petition
is the same and the Petitioner cannot pursue two parallel proceedings at the
same time. In Jai Singh Vs. Union of India and Others, , Hon''ble Apex Court
observed that "the Appellant cannot pursue two parallel remedies, in respect of
the same matter at the same time". The above case has been relied upon in
recently pronounced judgment in the case of Arunima Baruah v. Union of India
and Ors. 2007 (4) SCJ 40. Beside the law laid down by the Apex Court in this
case, we even find similarity on the facts of the two cases i.e. when the interim
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relief of maintaining status quo was refused writ petition has been filed by the
respective Petitioner.

12. We have further examined whether the Petitioner has approached this Court
with clean hands? We find--(i) the Petitioner failed to indicate in paras 9 and 10
of the writ petition about filing of the civil suit as indicated above; (ii) the
Petitioner even while filing the application for withdrawal of the civil suit by
moving an application on 22.06.2006 had prayed in the application for dismissal
of the civil suit as withdrawn and had further prayed for liberty to file fresh suit
whenever need be. Now, the question is why liberty was sought when the
Petitioner has already filed the writ petition. It leads us to the possible conclusion
that in case the Petitioner does not get desired relief from the High Court he can
revert back to the Civil Court to pursue his matter again. Thereby it is crystal
clear that the Petitioner wanted to avail two remedies that too without closing its
option in either of the Court. Our doubt is further strengthened from the fact that
after the interim relief was granted by this Court on 23.06.2006, thereafter the
Petitioner lost all its interest in pressing the application for withdrawal of the civil
suit with liberty for filing fresh suit whenever need be and in process the said
application was dismissed for non-prosecution on 12.09.2006. Learned Counsel
for the Petitioner made an attempt to wriggle out of the order passed by the Civil
Court dismissing the suit in default by indicating that twice the Presiding Judge
was not available.

13. The Petitioner has failed to divulge the vital information that it had already
filed a civil suit wherein the request for maintaining status quo has already been
refused. Only on this ground, the petition can be summarily thrown out at any
stage of the litigation. In M.C.D. Vs. State of Delhi and Another, , Hon"ble Apex
Court expressed its opinion on the issue in question, "the contesting Respondent
has come to the High Court with unclean hands and withholds a vital document
in order to gain advantage on the other side. It was further opined that such
incumbent would be guilty of playing fraud on the Court as well as on the
opposite party. A person whose case is based on falsehood can be summarily
thrown out at any stage of the litigation."

14. It was not open for the Petitioner to file this writ petition during the pendency
of the civil suit and then in the process moving an application for withdrawal of
the civil suit with liberty ultimately by abandonment of the suit. The said
principle has been incorporated as a rule in the realm of suits. Order 23, Rule 1
of CPC deals with the withdrawal of suit or abandonment of part of claim, Sub-
rule (3) indicates that the Court may in certain circumstances grant permission
to withdraw the suit with liberty to institute fresh suit in respect of the subject
matter of such suit. Sub-rule (4) reads as under:

(4) Where the Plaintiff
(a) abandons any suit or part of claim under Sub-rule (1), or

(b) withdraws from a suit or part of a claim without the permission referred to in
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Sub-rule (3),

he shall be liable for such costs as the Court may award and shall be precluded
from instituting any fresh suit in respect of such subject-matter or such part of
the claim.

15. There is one more interesting question of jurisdiction has come in light before
us, the present matter is cognizable by the Division Bench under Rule 23(iv) of
the Chhattisgarh High Court Rules, 2005. Rule 23(iv) of the Rules is quoted
below:

23. The following matters shall be heard and disposed of by a Division Bench.

>k >k >k

(iv) Relating to contract/Tender concerning Government/Public Undertaking/Local
Bodies.

16. In spite of the said rule, the Registry reported that the matter is cognizable
by Hon''ble Single Judge. Therefore, it was placed before Hon''ble Single Judge.
Learned Counsel for the Petitioner when confronted with the aforesaid rules, an
attempt has been made to take shelter of the report of the Registry. Before this
Court, learned Counsel for the Petitioner could not dispute that this petition is
cognizable by a Division Bench. However, with all fairness the said provision of
law should have been placed before the Hon'ble Single Judge.

17. We find force in the arguments of learned Counsel for the Respondents with
regard to bench hunting. In various judgments the Apex Court has very heavily
come on and criticized the bench hunting. Bench hunting has been deprecated by
the Apex Court in the cases of Sarguja Transport Service Vs. State Transport
Appellate Tribunal, M.P.,, Gwalior and Others, and M/s. Upadhyay and Co. Vs.
State of U.P. and Others, . Taking note of the law laid down by the Apex Court
with respect to the bench hunting, we find that the Petitioner had no reason to
approach this Court when already a civil suit was pending. Such an action of the
Petitioner definitely falls within the category of bench hunting. In light of the
facts and law referred hereinabove by the Apex Court, we are of the considered
opinion that the Petitioner has no right to avail two remedies simultaneously, first
before the Civil Court and then filing this writ petition by raising various disputed
questions of facts which cannot be examined by the extraordinary jurisdiction of
this Court under Article 226 of the Constitution of India. We are of the further
opinion that the High Court exercises extraordinary jurisdiction under Article 226
of the Constitution, a discretionary jurisdiction, equity jurisdiction and therefore
it was called Court of equity as well. The facts and circumstances of the case
show that it is a clear case of abuse of process of Court and of law. The Apex
Court in the case of Municipal Corporation of Delhi v. Kamla Devi and Anr. (1996)
8 SCC 285 held as under:

The facts and circumstances of the case show that it was a clear case of abuse of
process of Court and of law The averment made in the plaint to the effect that
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the officers of the Appellant-Corporation went to Ghaziabad to attach the
movables of the Respondent or her grandchildren to realise the tax under the
order of assessment was a total falsehood and a mere pretence to create
jurisdiction in Ghaziabad court as no document had been filed before the
Ghaziabad Court in support of the allegations. Moreover, the frame of the suit
and the language and terms in which the declaration and prohibitory injunction
were asked for suggest a clear attempt to overreach the process of Court. The
object clearly was to obtain a declaration that the assessment order was illegal
and invalid from the Court outside Delhi. The fact that the Plaintiff-Respondent
chose to conceal the fact of her filing the appeal against the assessment order is
also indicative of the mala fides on her part. The bill of demand pursuant to the
assessment order was sent to the Respondent after filing of the suit. Once the
Supreme Court is satisfied that the Respondent abused the process of law and
misused the legal system, the objections put forward by the Respondents"
counsel are of no consequence. The Supreme Court is entitled to act in such
cases to prevent such abuse and misuse. Accordingly, the judgment and decree
of the Civil Judge, Ghaziabad is set aside. In view of the reprehensible conduct,
the Respondents are directed to pay exemplary costs in a sum of Rs. 50,000/-.
Such practices ought to be put down with a stem hand so that other similarly
mined may desist from indulging in similar acts.

18. Similar facts and circumstances have been critically examined by the Apex
Court in the case of Arunima Baruah 2007 (4) SCJ 40 (Supra). The view
expressed by the Apex Court squarely covers this writ petition. In the said case it
has been held as under:

14. In Halsbury's Laws of England, Fourth Edition, Vo. 16, pages 874-876, the
law is stated in the following terms:

1303. He who seeks equity must do equity. In granting relief peculiar to its own
jurisdiction a court of equity acts upon the rule that he who seeks equity must do
equity. By this it is not meant that the Court can impose arbitrary conditions
upon a Plaintiff simply because he stands in that position on the record. The rule
means that a man who comes to seek the aid of a court of equity to enforce a
claim must be prepared to submit in such proceedings to any directions which
the known principles of a court of equity may make it proper to give; he must do
justice as to the matters in respect of which the assistance of equity is asked. In
a court of law it is otherwise; when the Plaintiff is found to be entitled to
judgment, the law must take its course; no terms can be imposed.

1305. He who comes into equity must come with clean hands. A court of equity
refuses relief to a Plaintiff whose conduct in regard to the subject matter of the
litigation has been improper This was formerly expressed by the maxim "he who
has committed iniquity shall not have equity", and relief was refused where a
transaction was based on the Plaintiff''s fraud or misrepresentation, or where the
Plaintiff sought to enforce a security improperly obtained, or where he claimed a
remedy for a breach of trust which he had himself procured and whereby he had
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obtained money. Later it was said that the Plaintiff in equity must come with
perfect propriety of conduct, or with clean hands. In application of the principle a
person will not be allowed to assert his title to property which he has dealt with
so as to defeat his creditors or evade tax, for he may not maintain an action by
setting up his own fraudulent design.

The maxim does not, however, mean that equity strikes at depravity in a general
way; the cleanliness required is to be judged in relation to the relief sought, and
the conduct complained of must have an immediate and necessary relation to the
equity sued for, it must be depravity in a legal as well as in a moral sense. Thus,
fraud on the part of a minor deprives him of his right to equitable relief
notwithstanding his disability. Where the transaction is itself unlawful it is not
necessary to have recourse to this principle. In equity, just as at law, no suit lies
in general in respect of an illegal transaction, but this is on the ground of its
illegality, not by reason of the Plaintiff''s demerits.

22. Ubijusibi remedlum is a well known concept. The court while refusing to
grant a relief to a person who comes with a genuine grievance in an arguable
case should be given a hearing. See Bhagubhai Dhanabhai Khalsi (Supra). In this
case, however, the Appellant had suppressed a material fact. It is evident that
the writ petition was filed only when no order of interim injunction was passed. It
was obligatory on the part of the Appellant to disclose the said fact.

On the consideration of the facts and circumstances of the case and in light of
the law laid down by the Apex Court, we are satisfied that it is a clear case of
abuse of process of Court and of law, hence writ petition is dismissed as not
maintainable and interim relief is discharged. It is a fit case wherein exemplary
cost is to be awarded against the Petitioner. Accordingly, we impose cost in a
sum of Rs. 25,000/- which is to be deposited by the Petitioner within one month
from today in the Registry of this Court. The Registry shall in turn pass on the
said amount to Chhattisgarh State Legal Services Authority.

19. We are of the further considered opinion, that inspite of our above view, no
litigant can be remediless under the law and therefore, the dismissal of this writ
petition will not disentitle the Petitioner to move an application for restoration of
the civil suit which has been dismissed in default and pursue remedy invoked
earlier.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/control-electronics-india-appellant-... Page 8 of 8



