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Judgement

SUNIL GAUR, JÂ

1. Petitioner seeks a mandamus to first respondent to delete his name from the
Email of 26thMarch, 2018 sent by first respondent to second

respondent. The deletion sought is regarding the name of petitioner being shown
as â??Transfereeâ?. According to petitioner, he is â??original

alloteeâ? of a flat by second respondent-Society and so, he is not liable to pay
the transferring fee of Rs.1,63,000/-, as demanded by second

respondent.Â

2. This writ petition was entertained with a rider that without prejudice to his
rights, petitioner shall deposit the transferring fee of Rs.1,63,000/-, with

the Registrar General of this Court. Learned counsel for petitioner submits that
the transferring fee of Rs.1,63,000/- has been deposited Vide Diary

No.24652 of 22nd September, 2018.

3. It is the case of petitioner that he is not liable to pay the transferring fee of
Rs.1,63,000/-, as he is the â??original allotteeâ? of flat by second
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respondent-Society. According to petitioner, he had received intimation about
Email of 26th March, 2018 only in the first week of September, 2018

and he had made a Representation to respondents, which has not been
responded to.Â

4. Upon notice, learned counsel for respondents have handed over copy of the
Communication of 14th September, 2018, which discloses that

petitioner is not â??original memberâ? of respondent-Society. During the course
of hearing, it was not disputed that the Voters List for the election in

question was finalized and displayed on 16th September, 2018.Â

5. Upon hearing and on perusal of material on record, I find that it is not within
the domain of this Court to get into the disputed facts. Whether

petitioner was a â??transferee memberâ? or as to whether the transferring fee is
to be charged from petitioner or not, is a subject matter of dispute.

The aforesaid dispute is required to be considered by the Registrar of MultiState
Co-operative Societies, which is located in Delhi. Undisputedly,

petitioner is member of first respondent-Society, who had sent the Email of 26th
March, 2018 to second respondent, which is under dispute and so, it

cannot be said that petitioner cannot invoke the jurisdiction of this Court.

6. In the facts and circumstances of this case, it is deemed appropriate to
dispose of this petition while permitting petitioner to seek his remedy against

Communication of 14th September, 2018 by approaching the Registrar of Multi-
State Co-operative Societies, within a week from today.Â

7. Supreme Court in Shaji K. JosephÂ v. V. Viswanath &Ors., (2016) 4 SCC 426
has reiterated as under: -

â??In our opinion, the High Court was not right in interfering with the process of
election especially when the process of election had started upon

publication of the election programme on 27-1-2011 and more particularly when
an alternative statutory remedy was available to Respondent 1 by

way of referring the dispute to the Central Government as per the provisions of
Section 5 of the Act read with Regulation 20 of the Regulations. So

far as the issue with regard to eligibility of Respondent 1 for contesting the
election is concerned, though prima facie it appears that Respondent 1

could contest the election, we do not propose to go into the said issue because,
in our opinion, as per the settled law, the High Court should not have

interfered with the election after the process of election had commenced. The
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judgments referred to hereinabove clearly show the settled position of

law to the effect that whenever the process of election starts, normally courts
should not interfere with the process of election for the simple reason

that if the process of election is interfered with by the courts, possibly no election
would be completed without the court's order. Very often, for

frivolous reasons, candidates or others approach the courts and by virtue of
interim orders passed by courts, the election is delayed or cancelled and in

such a case the basic purpose of having election and getting an elected body to
run the administration is frustrated. For the aforestated reasons, this

Court has taken a view that all disputes with regard to election should be dealt
with only after completion of the election.â??

8. So far as interim relief sought by petitioner is concerned, I find no justification
to put on hold the elections of second respondent-Society, which is to

take place tomorrow i.e. 23rd September, 2018. Restraint is required to be
exercised in halting the election process particularly when it has begun.Â

9. Change of petitionerâ??s name in the Voters List from â??transferee
memberâ? to â??original memberâ? is an aspect, which is not required to

be gone into the writ jurisdiction. Since petitioner has deposited the transferring
fee of Rs.1,63,000/-, without prejudice to his rights, with the Registrar

General of this Court, therefore, it is deemed appropriate to direct that the
transferring fee of Rs.1,63,000/-, so deposited by petitioner, be transmitted

to the Registrar of Multi-State Co-operative Societies, to facilitate the resolving of
dispute regarding the status of petitioner being an â??originalâ? or

â??transferee memberâ??.Â

10. During the course of hearing, it was brought to the notice of this Court by
respondents that after scrutiny of the nomination papers, it was found

that only one candidate had applied for the post of President and so, no election
for the post of President is required to be held. Petitionerâ??s prayer

for contesting the election for the post of President, as recorded in the last order,
springs from the correction sought by petitioner in the Voters List. In

the considered opinion of this Court, there is no impediment in permitting
petitioner to contest the election for the post of President, as petitioner has

already deposited the transferring fee of Rs.1,63,000/-.Â

11. It is no longer res integra that concept of fair and free elections is sine-qua-
non for a vibrant democracy. In a democratic process, an aspirant
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ought not to be denied an opportunity to participate in the election of second
respondent, which is being conducted in a democratic way.Â In the

peculiarity of this case, petitioner is permitted to contest the election for the post
of President of second respondent-Society, which is slated for

tomorrow, subject to his depositing the prescribed fee of Rs.1,000/-. The said fee
be transmitted to the Secretary of second respondent by Real Time

Gross Settlement (RTGS)mode. Deposit or non-deposit of this fee of Rs.1,000/-
would not be an impediment in permitting petitioner to contest the

election for the post of President, which is slated for tomorrow, as this fee of
Rs.1,000/- can be deducted from petitionerâ??s Maintenance Account

with second respondent, provided petitioner volunteers for adoption of such a
course. It is made clear that any observation made in this order shall not

be construed as an opinion on merits by the Registrar of Multi-State Co-operative
Societies, while adjudicating upon the dispute raised by petitioner in

this petition.Â

12. This petition and the pending application are disposed of in aforesaid terms.Â
Â Â Â Â

Copy of this order be given dasti under signatures of the Court Master to learned
counsel for the parties.Â Â

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/deepak-tyagi-appellant-hash-… Page 4 of 4


