
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 12/09/2026

(1972) 05 P&H CK 0027

In the Punjab And Haryana At Chandigarh

Case No : F.A.F.O. No. 258 of 1971

Deesons Engineers Co. APPELLANT

Vs

C.P. Engineering Co. RESPONDENT

Date of Decision : 12-05-1972

Acts Referred:
Arbitration Act, 1940 — Section 14(2), 17, 19, 20, 31(4)

Citation : AIR 1973 P&H 242 : (1975) 1 ILR (P&H) 147

Hon'ble Judges : A.D. Koshal, J

Bench : Single Bench

Judgement

1. On the 13th of September, 1967, the appellant and the respondent, who are
both firms, appointed Shri Ram Sarup Sharma, Advocate, Chandigarh as the sole
arbitrator to go into their accounts and determine the amount due from the
respondent to the appellant in respect of their dealings with each other. Shri
Sharma gave his award on the 6th of February 1968, declaring that a sum of Rs.
42, 224.22 was due to the appellant from the respondent. The award also made
the respondent liable for the appellant''s costs amounting to Rs. 228/-.

On the 22nd of February, 1968, the appellant made an application under Sections
14(2) 17 and 31(4) of the Arbitration Act, 1940 (hereinafter referred to as the
Act) to the Court of the Senior Subordinate Judge, Chandigarh, praying for a
direction to the arbitrator to file the said award in Court. On the 1st January,
1970, the learned Senior Subordinate Judge accepted the application and made
the award a rule of the Court. The respondent firm then instituted in this Court
an appeal which was accepted by Tuli, J., who held that the arbitrator had not
acted fairly, justly or impartially and had given his award in a hurry without
looking into the accounts of the parties, and concluded:

"For the reasons given above, this appeal is accepted and the award of the
arbitrator is set aside. In the circumstances, however, I leave the parties to bear
their own costs."
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On the 28th of August, 1970, the appellant made to the learned Senior
subordinate Judge another application the relevant paragraphs of which are
reproduced below:

"3. That an appeal against the making of the award the rule of the Court the
Hon'' ble High Court, Punjab and Haryana set aside the award vide order and
judgment dated 11-8-1970.

"4. That the effect of the order of the High Court above mentioned is that the
reference is to be re-adjudicated by the Arbitrator and a fresh award is to be
made in accordance with the law.

"5. That with the original arbitration agreement and the other relevant
documents touching the subject-matter of dispute between the parties are on the
file of the case No. 1 of 1968 and the said file is available in the Hon''ble Court.

"6. That with a view to enabling the arbitrator to proceed afresh with the
adjudication of the reference it is necessary that the above mentioned record
relating to the submission and the arbitration agreement is sent to arbitrator.

* * * * *

* * * *

"8. That the applicant is likely to suffer loss by reason of delay in the
adjudication of the matter of the dispute by the arbitrator. So far facilitating an
early decision by the arbitrator the sending of the aforesaid file of the case to
him would be in the interest of justice.

"Prayed accordingly."

By virtue of his order dated the 4th of June, 1971, which is impugned in the
present appeal, the learned Senior Subordinate Judge dismissed the application
with the following observations.

"Now that the award has been set aside by the Hon''ble High Court without any
further directions, there are no pending proceedings and therefore, no action can
be taken on the second and third applications of the applicants. In these
circumstances no action is called for on any of the three applications of the
applicants which shall be filed. These papers shall be consigned to the record-
room."

2. In view of the provisions of Sections 19 and 20 of the Act, this appeal must
succeed. Those Sections lay down:

"19. Where an award has become void under sub-section (3) of Section 16 or
has been set aside, the Court may by order supersede the reference and shall
thereupon order that the arbitration agreement shall cease to have effect with
respect to the difference referred.

"20. (1) Where any persons have entered into an arbitration agreement before
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the institution of any suit with respect to the subject-matter of the agreement or
any part of it, and where a difference has arisen to which the agreement applies
they or any of them, instead of proceeding under Chapter II, may apply to a
Court having jurisdiction in the matter to which the agreement relates, that the
agreement to be filed in Court.

"(2) The application shall be in writing and shall be numbered and registered as a
suit between one or more of the parties interested or claiming to be interested as
plaintiff or plaintiffs and the remainder as defendant or defendants. If the
application has been presented by all the parties, or if otherwise between the
applicant as plaintiff and the other parties as defendants.

"(3) On such application being made, the Court shall direct notice thereof to be
given to all parties to the agreement other than the applicants requiring them to
show cause within the time specified in the notice why the agreement should not
be filed.

"(4) Where no sufficient cause is shown, the Court shall order the agreement to
be filed and shall make an order of reference tot he arbitrator appointed by the
parties. Whether in the agreement or otherwise, or where the parties cannot
agree upon an arbitrator, to an arbitrator appointed by the Court.

"(5) Thereafter the arbitration shall proceed in accordance with, and shall be
governed by, the other provisions of this Act so far as they can be made
applicable."

Section 20 is the only section contained in Chap III of the Act which is headed
thus:

"Arbitration with intervention of a Court where there is no suit pending."

The heading indicates that Chapter III of the Act envisages arbitration in cases
where the parties to a dispute are not already in Court with regard thereto by
way of a suit. Sub-Section (1) of Section 20 also lays down in unmistakable
terms that it applies to arbitration agreements where the subject-matter thereof
has not been taken to a Court through a suit. Further sub-section (2) of Section
20 enjoins that the application made under sub-section (1) shall be numbered
and registered as a suit between the parties thereto. It is thus clear than
application u/s 20 is not only not barred where no proceedings before the Court
to which it is made are pending with regard to the subject-matter covered
thereby but is, on the other hand, contemplated where such subject-matter is
not covered by a suit already instituted. When the learned Senior Subordinate
Judge observed therefore, that the application made by the appellant on the 28th
of August, 1970, could not succeed because there were no proceedings pending
with it after this Court had set aside the award was erroneous.

Again, the fact that the award was set aside by this Court "without any further
directions" could not stand in the way of an application u/s 20 being made. While
making that order this Court had the discretion to supersede the reference or not
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to do so and it chose the latter course inasmuch as while setting aside the
award. Tuli, J., made no order superseding the reference which was, therefore,
left alive so that the appellant was fully entitled to make an application u/s 20 of
the Act. That is how Section 19 of the Act is to be interpreted.(vide Firm Gulab
Raj Girdhari Lal v. Firm Bansi Lal Hansari, AIR 1959 Punj 102, approved in
Juggilal Kamlapat Vs. General Fibre Dealers Ltd. (And Connected Appeal), ).

3. The application dated the 28th of August, 1970, made by the appellant to the
Court of the learned Senior subordinate Judge does no doubt not mention that it
was being made u/s 20 of the Act but then its contents clearly make out that this
was so. it was, in these circumstances, the duty of the learned Senior
Subordinate Judge to decide it on merits and not to throw it out on the ground
that there were no proceedings pending before him and that this court had set
aside the award without any further directions.

4. In the result the appeal succeeds and is accepted. The order of the learned
Senior Subordinate Judge in so far as it relates to the application dated the 28th
of August, 1970, above mentioned is set aside and the case is remanded to him
with a direction that he shall deal with that application on merits. No order as to
costs.

5. Appeal allowed.
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