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Judgement

V. Chitambaresh, J.—The suit in O.S. No. 52/2008 on the file of the Court of the
Munsiff of North Paravur is for a declaration that the plaintiff is the son born to
the first defendant and for consequential reliefs. The plaint averments are to the
effect that the first defendant legally married the second defendant on
13.12.1972 and that the plaintiff was born in the wedlock on 25.1.1977. The
alleged marriage of the first defendant with the second defendant and the birth
of the plaintiff in the wedlock is disputed by the first defendant. Therefore one of
the cardinal issues that arise for consideration in the suit is as to the paternity of
the plaintiff. The question as to whether the plaintiff is the legitimate or
illegitimate son of the first defendant is undoubtedly an incidental question. Thus
the issue of legitimacy of the birth of the plaintiff owing to the relationship
between defendants 1 and 2 arises for consideration in the suit. Such a question
can only be adjudicated by the family court under section 7(1)(e) of the Family
Courts Act, 1984, which is extracted hereunder:

"(e) A suit or proceeding for a declaration as to the legitimacy of any person."
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The civil court has undoubtedly no jurisdiction to entertain the suit for
adjudication of such an issue in the light of the statutory provision. The court
below erred in overruling the objection as regards the maintainability of the suit
by dismissing I.A. No. 1008/2012. The impugned order is therefore set aside and
I.A. No. 1008/2012 in O.S. No. 52/2008 on the file of the Court of the Munsiff of
North Paravur is allowed. The court below is directed to return the plaint in O.S.
No. 52/2008 to the plaintiff for presentation before the proper forum if he so
desires.

2. The plaintiff had made a motion for a DNA Test to be conducted on the first
defendant during the pendency of this original petition on the premise that he
was terminally ill. This Court passed an interim order in this original petition on
13.8.2014 to the following effect:

"Urgent notice by special messenger to second respondent. The messenger is
empowered to serve notice by affixture also. Part heard. Post on 21.08.2014 as
the first item in the 300 list.

The question pertains to the paternity of the first respondent who claims to be
the son of the petitioner. The first respondent contends that the petitioner is
terminally ill and that a DNA Test has to be conducted soon. Reliance is placed on
Narayan Dutt Tiwari v. Rohit Shekhar and Another [(2012) 12 SCC 554] in this
regard. The Head of the Elite Mission Hospital wherein the petitioner is a patient
shall take his sample blood. The same shall be forwarded to the Rajiv Gandhi
Centre for Bio Technology, Ministry of Science and Technology, Govt. of India,
Poojapura, Thiruvananthapuram. The first respondent is permitted to produce a
copy of this order before the hospital for necessary steps.

The first respondent shall pay the requisite fee for having the DNA Test
conducted by the Rajiv Gandhi Centre for Bio Technology. The Head of the
hospital shall forward the sample blood to the Rajiv Gandhi Centre for Bio
Technology forthwith."

3. Rajiv Gandhi Centre for Bio Technology has now filed a report dated 26.8.2014
concluding as follows:

"The DNA test performed on the exhibits provided is sufficient to conclude that
the source of exhibit C (Devadas) is the biological father of the source of exhibit
B (P D Gopalakrishnan). The source of exhibit A (Jaya @ Elsy) is the biological
mother of the source of exhibit B (P D Gopalakrishnan)."

The acceptability or otherwise of the report above has to be considered by the
Family Court only after examining the author of the report. The DNA Test on the
first defendant was warranted in the midst of the original petition only because it
was reported that he was terminally ill. It now transpires that the first defendant
died on 22.8.2014 soon after his sample blood was taken for DNA Test.
Petitioners 2 and 3 seek impleadment in this original petition as the widow and
son of the deceased first petitioner (first defendant). Their impleadment is
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allowed leaving open the question as to who amongst the second petitioner and
the second defendant is the legally wedded wife. All these are matters to be
considered by the Family Court after framing appropriate issues in that regard.
The Registry shall forward the DNA report dated 26.8.2014 to the Court of the
Munsiff of North Paravur where O.S. No. 52/2008 is hitherto pending.

The original petition is disposed of. No costs.
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