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Judgement

R.S. Garg, J.—The present is an appeal u/s 72 of the Copy Right Act, 1957
(hereinafter referred to as "the Act") against the order dated 4.6.2004 passed by
the Copy Right Board (at New Delhi) in Case No. 1 of 2001.

2. Short facts leading to the present appeal are that the present respondent
Messrs Accurate Transheat made an application u/s 15(2) of the Act requesting
the Board to direct deletion of the Registration at Serial No. A-519109/92. The
submission was what the alleged artistic work which in fact was a design for
production of a machine having been used for fifty times for manufacturing
particular articles in view of Sub-section (2) of Section 15 of the Act the
registration should be brought to an end.

3. The present appellant in response to the notice appeared before the Copy
Right Board and submitted that the item in dispute was not a design and even if
it was a design they were not reproducing designs, but in fact on the basis of the
knowledge derived from the design they were manufacturing machines and as
they did not reproduce the said design and as they were manufacturing typical
machines registration u/s 15(2) of the Act should not be cancelled. The Board
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took the view that reproduction of the design would not mean paper reproduction
but will have to be given its intelligible meaning and it ultimately held that as the
machines on the basis of the said design were admittedly being manufactured
more than 170 per year, Sub-section (2) of Section 15 of the Act shall cease to
be effective.

4. Mr. Shah, learned counsel for the appellant submitted that a fair
understanding of the law would mean that there should be reproduction of the
design and nothing else. He submitted that the Court cannot re-write the law by
misinterpreting a particular provision because, to legislate is power of the
Parliament and the Courts simply have to decide.

5. Section 15 of the Act reads as under:

"Special provision regarding copyright in designs registered or capable of being
registered under the Designs Act, 1911 - (1) Copyright shall not subsist under
this Act in any design which is registered under the Designs Act, 1911 (2 of
1911).

(2) Copyright in any design, which is capable of being registered under the
Designs Act, 1911 (2 of 1911), but which has not been so registered, shall cease
as soon as any article to which the design has been applied has been reproduced
more than fifty times by an industrial process by the owner of the copy right or,
with his licence by any other person.”

6. According to Sub-section (1) copyright shall not subsist under the Act in any
design which is registered under the designs Act, 1911. It is to be noted that the
Designs Act has been re-enacted as Act 16 of 2000.

7. Sub-section (2) of Section 15 of the Act says that Copyright in any design,
which is capable of being registered under the Designs Act, 1911(2 of 1911 must
be deemed to be substituted by Act 16 of 2000), but which has not been so
registered, shall cease as soon as any article, to which the design has been
applied has been reproduced more than fifty times by an industrial process by
the owner of the Copyright or, with his licence, by any other person.

8. Indisputably, the design has not been registered under the Designs Act, 1911
(2 of 1911 or 16 of 2000). The question would be whether Copyright shall cease
as soon as any article to which the design has been applied has been reproduced
more than fifty times by an industrial process.

9. The submission of the learned counsel for the appellant was that the machines
are being manufactured on the strength of the design. Therefore, they are not
reproducing design and in any case as designs are not being affixed or attached
to the machines, there cannot be reproduction of the designs.

10. When this Court asked him that if an article to which the design has been
applied has been reproduced more than fifty times then what shall be the legal
position, Mr. Shah answered that the Court cannot re-write the law. We are really

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/devendra-somabhai-naik-appellant-... Page 2 of 3



shocked and surprised with this reply.

11. When the law says that the Copyright shall cease as soon as an article to
which the design has been applied has been reproduced more than fifty times,
then the logical and intelligible interpretation would be that any article has been
produced for more than fifty times applying the said design. Application of the
design for manufacturing or creating an article would not mean that the design
has been reprinted and has been posted on the body of the machine. The word,
"application" in the present context would mean that the knowledge has been
derived from the said design and that knowledge has been applied for
manufacturing a particular machine. We cannot have dogmatic approach in the
present matter when the law clearly says that the Copyright shall cease as soon
as any article to which design has been applied has been reproduced more than
fifty times. In the present matter indisputably after applying the design a
machine has been manufactured at last 170 times very year. The logical
conclusion would he that the copyright shall cease to have the effect. The Board
was absolutely justified in directing deletion/cancellation of the said registration.

12. The Appeal is dismissed with cost quantified at Rs. 3000 (Rupees three
thousand only).
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