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Judgement

A.R. Dave, J.—At the instance of the assessee, the following questions arising out
of the order passed by the Income Tax Appellate Tribunal, Ahmedabad Bench
"B", have been referred to this court for its opinion under the provisions of
Section 256(1) of the Income Tax Act, 1961 (hereinafter referred to as "the Act").

2. At the instance of the assessee :

"(1) Whether, on the facts and in the circumstances of the case, the Tribunal was
right in law in considering the commission paid to the managing director as the
perquisite for the purpose of Section 40(c) of the Act ?

(2) Whether, on the facts and in the circumstances of the case, legal and
professional expenses of Rs. 22,518 in respect of amalgamation of the sister
concern with the assessee-company is allowable revenue expenditure or capital
expenditure ?"

3. Mr. J. P. Shah, learned advocate, has appeared for the assessee and Mr. M. R.
Bhatt, learned standing counsel has appeared for the Revenue.

4. Learned counsel have submitted that the questions which have been referred
to this court have already been answered by this court or by the apex court.
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5. So far as question No. 1 which has been referred at the instance of the
assessee is concerned, it has been submitted that the said question has already
been answered against the assessee in the case of Commissioner of Income Tax
Vs. Rohit Mills Ltd., . Looking to the law laid down by this court in the aforesaid
judgment, we answer the said question in the affirmative, i.e., against the
assessee and in favour of the Revenue.

6. So far as question No. 2 is concerned, looking to the law laid down by the
apex court in the case of COMMISSIONER OF INCOME TAX Vs. BOMBAY DYEING
and MANUFACTURING CO. LTD., , we answer the question in favour of the
assessee and against the Revenue, i.e., the legal and professional expenses in
respect of amalgamation are allowable as revenue expenditure.

7. The following questions have been referred to this court at the instance of the
Revenue :

At the instance of the Revenue.

"(1) Whether, on the facts and in the circumstances of the case, the Appellate
Tribunal has not erred in law in holding that a sum of Rs. 20,000 out of motor car
expenses is not disallowable as personal and non-business use of motor car in
the hands of the assessee ?

(2) Whether, on the facts and in the circumstances of the case, the Appellate
Tribunal is right in law in holding that the assessee is entitled to the depreciation
as claimed and 1/7th portion of the depreciation of motor car is not
disallowable ?"

8. So far as the questions which have been referred at the instance of the
Revenue are concerned, it has been submitted by the learned advocate that
looking to the law laid down in the case of Sayaji Iron and Engg. Co. Vs.
Commissioner of Income Tax, by this court, the aforesaid questions are required
to be decided in favour of the assessee and, therefore, the said questions are
also decided in favour of the assessee and against the Revenue.

9. The reference stands disposed of accordingly with no order as to costs.
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